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I. BACKGROUND 

A. The United States of America ("United States"), on behalf of the Administrator of 

the United States Environmental Protection Agency ("EPA"), filed a complaint in this matter 

against the City of Albion, Michigan, (the "City") pursuant to Sections 106(b), 107(a) and 

113(g)(2) ofthe Comprehensive Environmental Response, Compensation, and Liability Act of 

^ i M S l M i e n d ^ l ("CERCLA"), 42 U.S.C. §§ 9606(b), 9607(a) and 9613(g)(2). 

B. The United States in its e Complaint seeks, inter alia: (1) reimbursement of costs 

incurred by EPA and the Department of Justice for response actions at the Albion-Sheridan 

Township Landfill Superfund Site at 29975 Erie Road, in Albion, Sheridan Township, Calhoun 

County, Michigan, (the "Site") together with accrued interest; (2) a declaratory judgment that the 

City is liable, jointly and severally, for all future response costs incurred by the United States in 

connection with the Site; and (3) civil penalties for violation of a Unilateral Administrative Order 

("UAO"), Docket No. V-W-96-C-316, issued on October 11, 1995 by EPA under Section 

106(a)^21il|S^G:^§|g6Q6(a)/ to^fourj/poterjt^lly responsible parties ("PRPs") in this matter, 

including the City, to conduct response actions at the Site. 

C. The City filed a Third-Party Complaint against Cooper Industries, Inc. ("Cooper") 

and Corningrlftcr l l ^ ^ ^ r i t e d j("Corning"), twpfother PRPs identified by the EPA, but not 

named in the United States' principal Complaint. Additionally, in response to a Counterclaim 

filed against the City by Third-Party Defendant Decker Manufacturing Co. ("Decker"), the City 

filed a Counterclaim against Decker. The City filed its Third-Party Complaint against Cooper 

and Corning and Counterclaim against Decker|a|(eging thatthe^are Hable pursuant to 

CERCLA, 42 U.S.C. §§ 9607(a) and 9613(f), Part 201 ofthe Michigan Natural Resources and 

Environmental Protection Act ("NREPA"), as amended, M.C.L. § 324.20126a, Section 20129(3) 

1 
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of NREPA, M.C.L. § 324.20129(3), common law and statutory contribution, and other applicable 

Federal and State law. Among other relief, the City seeks cost recovery and contribution from 

the Third-Party Defendants for any damages or costs of response incurred by the City in 

conjunction with the Site or as a result of the principal Complaint. 

D. Cooper and Corning filed Counterclaims against the City alleging that the City is 

liable pursuant to CERCLA Section 107, 42 U.S.C. § 9607, and NREPA Section 20126, M.C.L. 

§ 324.20126, for past and future response costs incurred and to be incurced by Cooper and 

Corning at the Site. Additionally, Cooper and Corning seek contribution from the City pursuant 

to CERCLA Section 113, 42 U.S.C. § 9613, NREPA Section 20129(3), M.C.L § 324.20129(3), 

and common law contribution. Cooper and Corning also seek a declaratory judgment pursuant 

to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., finding the City liable to Cooper and 

Corning for damages and response costs that have been or will be incurred at the Site. Cooper 

and Corning also filed a Third-Party Complaint against Decker alleging that Decker is liable 

pursuant to CERCLA Section 107, 42 U.S.C. § 9607, and NREPA Secfion 20126, M.C.L. § 

324.20126, for past and future response costs incurred and to be incurred by Cooper and 

Corning at the Site. Additionally, Cooper and Corning seek contribution from Decker pursuant 

to CERCLA Section 113, 42 U.S.C. § 9613, NREPA Section 20129(3), M.C.L. § 324.20129(3). 

and common law contribution. Cooper and Corning also seek a declaratory judgment pursuant 

to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seg., finding Decker liable to Cooper and 

Corning for damages and response costs that have been or will be incurred at the Site. 

E. Decker filed a Counterclaim and Cross-claim against Cooper/Corning and the City, 

respectively, seeking contribufion pursuant to Secfion 113(f) of CERCLA, 42 U.S.C. § 9613(f), 

Secfion 29(3) of NREPA, M.C.L. 324.20129(3), as well as common law, toward the response 

costs Decker has incurred in connection with the Site. ^^j^rWlsJli i^eJs j i d^^claW 

- 2 -



DRAFT - JANUARY 15,1999 

judgment purspnt to t h ^e l l a i i t p r y Jiignr^niAfet|28 U.S.C. § 2201; et sea^ findinglthe City, 

Cooperiandpornin^'|:I|Bl^^^^^ Decker for damages and re§iDoi|e=^^ts that have beel olwill 

be j j ^ l r fed at the Site. 

H 1 . The City, Cooper, Corning and Decker (collectively the "Settling Defendants") 

filed A ^ ) ^ r s and Affirmative Defenses denying liabi(ity|fS^lingpefendant^ do not admit any 

liability to the Plaintiff or e^ch other arising out of the transactions or occurrences alleged in the 

e Complaint, eounjtercla|^ms, Cros^^ and Third-Partf|Compla|nts and do not acknowledge 

deny that the release or threatened release of hazardous substance(s) at or from the Site 

constitutes an imminent or substantia! endangerment to the public health or welfare or the 

environment. 

F i . In accordancewith the NCP and Secfion 121(f)(1)(F) of CERCLA, 42 U.S.C. 

§ 9621(f)(1)(F), EPA notified the State of Michigan (the "State") on June 6, 1995 of negofiafions 

with potentially responsible parties the PRPs regarding the implementafion ofthe remedial 

design and remedial action ("RD/RA") for the Site, and EPA provided the State with an 

opportunity to participate in such negotiations. 

e H. In accordance with Secfion 122G)(1) of CERCLA, 42 U.S.C. § 9622G)(1), EPA 

notified the U.S. Department of Interior on June 6, 1995 of negofiafions with potentially 

responsible parties tRe.PRPs regarding the release of hazardous substances that may have 

resulted in injury to the natural resources under Federal trusteeship. 

H The City, Cooper, Corning and Decker (collectively the "Settling Defendants") do 

not admit any liability to the Plaintiff arising out of the transactions or occurrences alleged in the 

complaint, and do not acknowledge that the release or threatened release of hazardous 

- 3 -
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substance(s) at or from the Site constitutes an imminent or substantial endangerment to the 

public health or welfare or the environment. 

1. Pursuant to Secfion 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on 

the National Priorifies List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the 

Federal IRedisten on October 4, 1989, 54 EM- M i - 41000, 41021. 

J. In response to a release or a substantial threat of a release of a hazardous 

substance(s) at or from the Site, EPA commenced on January 30, 1992, a Remedial 

Invesfigation and Feasibility Study ("RI/FS") for the Site pursuant to 40 C.F.R. § 300.430. 

K. EPA completed anHRj/iS Remedial Investigation ("Rl")/reasibility Study ("FO") 

Report in or about September 1994. 

L. Pursuant to Secfion 117 of CERCLA, 42 U.S.C. § 9617, EPA published nofice of 

the complefion ofthe FS and ofthe proposed plan for remedial action on September 26, 1994, 

in a major local newspaper of general circulation. EPA provided an opportunity for written and 

oral comments from the public on the proposed plan for remedial action.-A copy ofthe 

transcript of the public meeting is available to the public as part of the administrative record 

upon which the Regional Administrator based the selection of the response action. 

M. The decision by EPA on the remedial action to be implemented at the Site is 

embodied in a final Record of Decision ("ROD"), executed on March 28, 1995, on which the 

State had a reasonable opportunity to review and comment and on which the State has given 

its concurrence. The ROD includes EPA's explanation for any significant differences between 

the final plan and the proposed plan as well as a responsiveness summary to the public 

4 -
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comments. Notice of the final plan was published in accordance with Section 117(b) of 

CERCLAvr4ly.S.O § l 6 M 

N. EPA issued the UAO, Docket No. V-W-96-C-316, to the City, Cooper, Corning 

and Decker on October 11, 1995. i he CityKGboper, Cdmihg and Deel<erifiled4wilitten 

cotWrneritsfand objectioinslt<^^^ chlllleffgeditlirglvalidityTdftRe UAO.' Pursuant to the 

UAO, Cooper and Corning completed a Remedial Design for the selected remedial action 

("RA") at the Site, that was approved by EPA, in or about August 1997. Cooper and Corning 

completed an RA Work Plan, that has been wajŝ  approved by EPA on September 4, 1997. 

Pursuant to the UAO, Decker has acquired certain properties adjacent to the Site in order to 

provide the access required to implement the RA. Under a separate Consent Decree lodged 

with the Court on May 27, 1990, Decker will pay $250,000 toward the United States' past costs 

in this matter. The City, Cooper and Corning agree to withdraw their timely submitted 

objections to the Consent Decree between the United States and Decker within 15 days of 

execution of this Consent Decree by all Settling Defendants, and not oppose the entry of the 

Consent Decree between the United States and Decker by the Court. ^ec|<ejitSTOugh jts 

who yownedrsubsidiary^CDG AssoeiatesjclneM"CDC )r4has acquiredicertainipropert 

i i i c e n t 1ĉ  i ^ i t i i ^ e r t o l p r p y i i t h i ^ g s s r e q u i r ^ l ) : i m p l e i l ! L i i e H 

p.^ffBeckerianflEPA negotiated â -̂̂ŝ  Decree; lodgedAfl|r[ththeiCouJt̂ ^^^^ 

Rlay 27,- I Q ^ ' ^ f t h e ' D e i ^ ^ r ^ o n ^ L b e c r e e ^ ^ ^ p i H ^ e o o p e ^ ^ 

l!Ql§!y pbjeet|0.is to the|0ecker Consent l|ee£ee. This Cqisent Dep^gjs intended to 

slp(rsede^^(|:Peckirf^3sejlyieg]ee. T h e i J | ! n l ^ d ^ ^ ^ ' | i ^ ^ s ^ j h p y e t | ^ ^ 

Withdraw the^ieGker Cfijisent l|gc^e'at t h ^ a m e timejtflodges t h i s l ^ andlsuch 

jfigtiprfl^^il iot, be.,opposi^;by ̂ hi:Gity, vQfioperior Oomiriir|Jpon ,eiti^;tf Ihi^Conlent 

liecree ;by; t h ( ^ou r t ; i t he |E^^ 
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G R. Cooper and Corning (the "Settling RA Defendants"), agree to perform the 

Remedial Action ^ ; construction at the Site, pursuant to the EPA-approved RA Work Plan and 

Remedial Design R l , attached as Appendix ces A and B 1 , respectively, aad incorporated 

herein by reference. The City and Decker (the "Settling O&M Defendants"), agree to assume 

fDerform responsibility for the Operation and Maintenance ("O&M") of the remedy R l at the Site, 

pursuant to the EPA-approved O&M Plan, attached as Appendix B, and incorporated herein by 

reference. Following WftNri fourt^^^l)^IJays afteo entry of this Consent Decree by the Court, 

EPA agrees to withdraw the UAO, Docket No. V-W-96-C-316, issued on October 11, 1995 to 

the City, Cooper, Corning and Decker. Based on the information presently available to EPA, 

EPA believes that the Work will be properly and promptly conducted by the Settling Defendants 

if conducted in accordance with the requirements of this Consent Decree and its/appendices. 

P (Q. Solely for the purposes of Section 1130) of CERCLA, B l ^ M I ^ S i ^ 3( j l the 

Remedial Action, including the Operation and Maintenance, selected by the ROD and the Work 

to be performed by the Settling Defendants shall constitute a response action taken or ordered 

by the President. 

O R. The Parties recognize, and the Court by entering this Consent Decree finds, 

that this Consent Decree has been negotiated by the Parties in good faith and implementation 

of this Consent Decree will expedite the cleanup of the Site and will avoid prolonged and 

complicated litigafion between the Parties, and that this Consent Decree is fair, reasonable, and 

in the public interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

11. JURISDICTION 



DRAFT - JANUARY 15,1999 

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 

U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has 

personal jurisdiction over the Settling Defendants. Solely for the purposes oi this Consent 

Decree and the underlying e Complaints, Settling Defendants waive all objections and defenses 

that they may have to jurisdiction of the Court or to venue in this District. Settling Defendants 

shall not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and 

enforce this Consent Decree. 

111. PARTIES BOUND 

2. This Consent Decree applies to and is binding upon the United States and upon 

Settling Defendants and their successors and assigns. Any change in ownership or corporate 

status of a Settling Defendant including, but not limited to, any transfer of assets or real or 

personal property, shall in no way alter such Settling Defendant's responsibilifies under this 

Consent Decree. 

3. Settling Defendants shall provide a copy of this Consent Decree to each ^^i^t^viAxj—A 

contractor hired b y l h j ^ t o perform the Work (as defined below) require?? by this Consent 

Decree (but riot e a c H ' ^ f j | y ^ b f W c l i ^ ^ ^ t g r e l ' a n d to each person representing any , A r;i 
• - ' ' Z ' 

Settling Defendant with respect to the Site or the Work and shall condition all contracts entered ? 'y; 
I . • • 

into hereunder upon performance of the Work in conformity with the terms of this Consent 

Decree. Settling Defendants or their contractors shall provide written notice of the Consent 

Decree to all subcontractors hired to perform any portion of the Work required by this Consent 

Decree. Settling Defendants shall nonetheless be responsible for ensuring that their. 

contractors and subcontractors perform the Work contemplated herein in accordance with this 

Consent Decree. With regard to the activities j ^ lVodS undertaken pursuant to this Consent 

Decree, each i^^contractor and subcontractor shall be deemed to be in a contractual 
- 7 -
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relationship with the Settling ^fDefendants within the meaning of Section 107(b)(3) of 

CERCLA, 42 U.S.C. § 9607(b)(3). l l l l P f l i i i a i e l D i i l M p r f i l i e r t ^ ^ ^ 

jGons^liDecr^;^ each|^ l \^ conj^ctdriarid subcontractorJiKall beldijemeci jcjbMiBIa 

igr^^uali ifeilpniSli i j^with the^^jir iglO&M p¥^i§^ntsilMTin t he^^an i r ^ l i f ^ c t i bn 

?IQ1^)(3) of GigCU^i iEM;S|M§; 9601b)(3a 

IV. DEFINITIONS 

4. Unless otherwise expressly provided herein, terms used in this Consent Decree 

which are defined in CERCLA or in regulafions promulgated under CERCLA shall have the 

meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are 

used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, 

the following definifions shall apply: 

p A c l j i ^ t ^ P a f ^ i l ^ i M l i l m l a i ^ h i ^ ^ 

to'theiSitevpurcia$^ ^E^il^cke|^|rdugllGDC,^fenimple[^^ F ^ ^ i i & i ^ a K ^ i t 

Si l^M^rei^^nbeMi|!^^Rpe^i l :C.:^ 

"CERCLA" shall mean the Comprehensive Environmental Response, Compensation, 

and Liability Act of 1980, as amended, 42 U.S.C. §§ 96pf et seg. 

^ G Z ^ 
"Consent Decree" shall mean this/Decree and all/^pendices attached hereto (listed in 

Section XXtX^Xl ) . In the event of conflict between this ^nsen t Decree and any/appendix t^ 

i h ' s i C ^ n ^ n t i i e ^ e , this Decree shall control. 

"Day" shall mean a calendar day unless expressly stated to be a worKing day. "Working 

, _ . J ^ 
day" shall mean a day other than a Saturday, Sunday, or Federal ;og!StStpnoliday. In 

compufing any period of fime under this Consent Decree, where the last day would fall on a 

- 8 -
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Saturday, Sunday, or Federal "(^^Ml^holiday, the period shall run until the close of business of 

the next working day. 

"EPA" shall mean the United States Environmental Protection Agency and any 

successor departments or agencies of the United States. 

"Future Response Costs" shall mean all costs, including, but not limited to, direct and 

indirect costs, that the United States incurs in reviewing or developing plans, reports and other 

items pursuant to this Consent Decree, verifying the Work, or otherwise implementing, 

overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs, 

contractor costs, travel costs, laboratory costs, and the costs incurred pursuant to Sections Vlli, 

(Remedy RevieW) commencing on the date of lodgtfig ^ ^ ; of this Decree. 

"Interest," shall mean interest at the rate specified for interest on investments of the 

Hazardous Substance Superfund established under Subchapter A of Chapter 98 of Title 26 of 

the U.S. Code, compounded on October 1 of each year, in accordance with 42 U.S.C. 

§ 9607(a). 

jQt^ |MMers.Adclr^ecl".1n thJ^Bisenf C^^fe/shpfmlan ail7^|p'irise aetiEp-takenTor:itb 

>v'^^PMtakeniand all response costs incurred or;to«pe|i,ncurrg.d>by the United StatesioRany otneii 

M l ^ son witjf^siDect'li^elSite! i T l f e l M a t t e r ^ ^ l s s e l M n J ^ 

t ^ ^ e resp^se costs^oj|iffi|6s«j]^^^p!>a§?^Svc^ 
\ ^ _ . . . „ „ ^_ -.w-r—r-- >.,D-CA'^.iv^y),,• . ,...„^,..,^,.,. _ [ -_^_^.. -„.^. 

ng i^mdei f t i iMCQr i lMPEi ic^^ fe^ 

the. event)that the United|States;assert3|ngnt^ganst the Sg>ttling ;p)(efendants cpming^ithjtii 

thMseope iOMueh resei/ations. 

"Municipal Solid Waste" shall mean all waste materials generated by households, 

including single and multi-family residences, and hotels and motels. The term also'includes 

- 9 -
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waste materials generated by commercial, institutional, and industrial sources, to the extent 

such wastes (A) are essentially the same as waste normally generated by households, or (B) 

are collected and disposed of with other municipal solid waste or sewage sludge as part of 

normal municipal solid waste collection services and, regardless of when generated, would be 

considered conditionally exempt small quantity generator waste under regulations issued 

pursuant to Secfion 3001(d)(4) ofthe Solid Waste Disposal Act! (42 U.S.C. §; 6921 (d)(4)). 

Examples of Municipal Solid Waste include food and yard waste, paper, clothing, appliances, 

consumer product packaging, disposable diapers, office supplies, cosmetics, glass and metal 

food containers, elementary or secondary school science laboratory waste, and household 

hazardous waste. The term does not include combustion ash generated by resource recovery 

facilities or municipal incinerators, or waste from manufacturing or processing (including 

pollution control) operations not essentially the same as waste normally generated by 

households. 

"Nafional Contingency Plan" or "NCP" shall mean the National Oil and Hazardous 

Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 

U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto. 

"Operation and Maintenance" or "O&M" shall mean all activities required to operate and 

maintain the effectiveness of the Remedial Action as required under sp^ifieid |n the Operation 

and Maintenance ' ^ M . Plan approved by EPA^ pursuant to this Consent Decree, ROD, the 

Remedial Design! and to be undertaken by the City and Decker. 

^8|^IFe^fmance.Standards:fshall'm 

i rprk ,^a i i l t foiiiii!3iRiilp R ^ l d i a l i ^ i i f a 

10 
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"O&M Work" shall mean all activities fyJ i i l i nyp l l i i i lPA-ap Q&MyPlan;t!^t|the 

City and Decker are required to perform under this Consent Decree, except those required by 

Section XXVM (Retention of Records). 

"Operation and Maintenance Plan" or "O&M Plan" shall mean the document referenced 

in Paragraph 161 and approved by EPA, and any amendments thereto, attached as Appendix 

B, and incorporated herein by reference. 

"Owner, Operator, or Lessee of Residential Property" shall mean a person who owns, 

operates, manages, or leases Residential Property and who uses or allows the use ofthe 

Residential Property exclusively for residential purposes. 

"Paragraph" shall mean a portion of this Consent Decree identified by an arabic numeral 

or an upper case letter. 

"Parties" shall mean the United States and the Settling Defendants. 

"Past Response Costs" shall mean all costs, including, but not limited to, direct and 

indirect costs, that the United States paid at or in connection with the Sife through the date of 

lodging ^ r y of this ^onsenlDecree, plus Interest on all such costs which has accrued 

pursuant to 42 U.S.C. § 9607(a) through such date. 

"RAjPerformance Standards" shall mean the cleanup standards and other measures of 

achievement of the goals of the Remedial Action ^iWork' . ^ fse t forth in the ROD and the 

CPA-approved Remedial Designy end RA Work Plan; anif^lpnsiructipn Suality'lfs^^^^ 

iin. 

"Plaintiff' shall mean the United States of America. 

11 -
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"RA Work" shall, mean all activities pursuant tp|t|l jEPA apprdvedfjfi\'lyirk Plar^that 

Cooper and Corning are required to perform under this Consent Decree, except those required 

by Section XXVIl (Retention of Records). 

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et 

seq. (also known as the "Resource Conservation and Recovery Act"). 

"Record of Decision" or "ROD" shall mean the EPA Record of Decision relating to the 

Site signed on March 28, 1995, by the Regional Administrator, EPA Region 5, or his/her 

delegate, and all attachments thereto. The ROD is attached as Appendix G D. 

"Remedial Action" or "F!A" shall mean those activities, except for Operation and 

Maintenance, to be undertaken by Cooper and Corning to implement the ROD, in accordance 

with the final Remedial Design and Remedial Action Work Plans and other plans approved by 

EPA. 

"Remedial Action Work Plan" or "RA Work Plan" shall mean the document referenced in 

Paragraph 11 and approved by EPA, and any amendments thereto, attached as Appendix A, 

and incorporated herein by reference. 

"Remedial Design" pr jRPl shall mean those activities undertaken by Cooper and 

Corning to develop the final plans and specifications for the Remedial Action and approved by 

EPA. The Remedial Design is attached as Appendix B E and incorporated herein by reference. 

"Residential Property" shall mean single or multi-family residences, including accessory 

land, buildings, or improvements incidental to such dwellings, which are exclusively for 

residential use. 

"Section" shall mean a portion of this Consent Decree identified by a roman numeral. 
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"Settling Defendants" shall mean, collectively, the Settling RA Defendants, Cooper 

Industries, Inc. and Corning, Inc., and the Settling O&M Defendantsr-City of Albion, Michigan, 

and Decker Manufacturing Corp. 

"Settling O&M Defendants" shall mean the City of Albion, Michigan and Decker 

Manufacturing Corp. 

"Settling RA Defendants" shall mean Cooper Industries, Inc. and Corning-lrie. 

"Sewage Sludge" means solid, semisolid, or liquid residue removed during the treatment 

of municipal waste water, domestic sewage, or other waste water at or by publicly owned or 

federally owned treatment works. 

"Site" shall mean the Albion-Sheridan Township Landfill Superfund FadiiFtylSite, 

encompassing approximately 18 acres, located at 29975 East Erie Road in Albion, Sheridan 

Township, Calhoun County, Michigan and depicted generally on the map attached as Appendix 

EE 

"Small Business" shall mean any business entity that employs ndmore than 100 

individuals and is a "small business concern" as defined under the Small Business Act (15 

U.S.C. 631 et seg.). 

"Small Nonprofit Organization" shall mean any organization that does not distribute any 

part of its income or profit to its members, directors, or officers, employs no more than 100 paid 

individuals at the involved chapter, office, or department, and was recognized as a nonprofit 

organization under Section 501 (c)(3) of the Internal Revenue Code of 1986. 

"State" shall mean the State of MichiganrincJudihgi^Bjulfibt^l^ 

^ p a r t ^ n f o f ® i V f r i ^ m e n l ^ 
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"Supervising 'O&MOontractor" shall mean any of the principal contractors retained by 

the Settiing M&M Defendants to supervise and direct the implementation of the O&M Work 

under this Consent Decree. 

^'Superyising^FpflCMfi'l^r''shaN niSaolini^iflie^jDrincipaLc^ retain|d, by^hll 

S l pnpR i ^ 'PeS l i n t s l o ^ i u 

il)ilsent":DeBre^ 

"United States" shall mean the United States of America. 

"Waste Material" shall mean (1) any "hazardous substance" under Section 101(14) of 

CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42 

U.S.C. § 9601(33); [(3) any "solid waste" under Secfion 1004(27) of RCRA, 42 U.S.C. 

§ 6903(27); and (4) any "hazardous material Mbstance" underthe Michigan law, the Natural 

Resources and Environmental Protection Act lNREPi^ l , as amended, MCL 324.20101. 

"Work" shall mean, collectively, the RA Work and O&M Work. 

V. GENERAL PROVISIONS 

5. Objectives of the Parties. The objectives of the Parties in entering into this 

Consent Decree are to protect public health! ©f welfare of ^ 1 the environment at the Site by 

the design and implementation of response actions at the Site by the Settling Defendants, to 

reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling 

DefendantslJfa^^llas the'claim^^^SettiinpDefehdarK^^inst: ea.chptleri as provided in this 

Consent Decree. 

6. Commitments bv Settling Defendants 

14 
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a. VCooper and Corning shall finance and perform the Remedial Action in 

accordance with this Consent Decree, the ROD, and the EPA-approved Remedial Design and 

RA Work Plan, and other plans, standards, specifications, and schedules se.t forth herein or 

developed by Cooper and Corning and approved by EPA pursuant to this Consent Decree. Jhe / ^ ^ 

City and Decker shall finance and perform the Operafion and Maintenance in accordance with 

this Consent Decree, the ROD, the O&M Plan, and all plan amendments and other plans, 

standards, specifications, and schedules set forth herein or developed by the City and Decker 

and approved by EPA pursuant to this Consent Decree. The City and Decker shall also 

reimburse the United States for iK^Hnd j Future Response Costs as provided in this Consent 

Decree. The City shall reimburse the United States for Past Response Costs as provided in 

this Consent Decree. ^ T ^ J / V C ^ 

b. The obligations of^Cooper and Corning to finance and perform the ,—, / - vo i - i -

Remedial Acfion under this Consent Decree are joint and several as tciJCqdR6r®i3IC^ning^ In 

the event of the insolvency or other failure of either Cooper orCorrypg taimplement the 

requirements of this Consent Decree, the remainind party shall complete all such requirements. 

^^6'^^SZD^'^l^'i ' " _ '' 
The obligations of the City and Decker to finance and perform the Operation and Maintenance, 

and to pay Future Response Costs, under this Consent Decree are joint and several istfi^the 
.̂.,̂ .̂  _ ^ > ? r ^ 

.Si^indJP^iieT/ in the event of the insolvency or other failure of either the City or Decker to ^ 

implement the ^H^requirements of this Consent Decree, the remaining_^^t shall complete 

all such jGpNilJrequirements. iMe io i^a t [bn | 'o f j i l CTfy a n d - . g e c k e l t p i p ' i i i i ^ l a n i l ^ ^ i 

gespons.e.'jSgstsM'lideBtn 

7. . Compliance With Applicable Law. All activities undertaken by Settling Defendants 

pursuant to this Consent Decree shall be performed in accordance with the requirements of all 

applicable federal and state laws and regulations. Settling Defendants must also comply with 
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all applicable or relevant and appropriate requirements of all Federal and state Environmental 

laws as set forth ih the ROD and the EPA-approved Remedial Design and RA Work Plan and 

O&M Plan. The activities conducted pursuant to this Consent Decree, if approved by EPA, 

shall be considered to be consistent with the NCP. 

8. Permits 

a. As provided in Section 121(e) of C E R C L A ^ i L S . o ; § : 9 ^ 1 i l and 

Section 300.400(e) ofthe NCP, no permit shall be required for any portion ofthe RA Work and 

^ O & M Work conducted entirely on-site ( i ^ , within the areal extent of contamination or in very 

close proximity to the contamination and necessary for implementation of the RA Work or O&M 

Work). Where any portion of the RA Work and O&M Work that is not on-site requires a federal 

or state permit or approval. Settling §§iDefendants shall submit timely and complete 

applications and take all other actions necessary to obtain all such FPc-relat^permits or 

approvals. Where^anyapQrtiQPpiitflneM&MiWorlithatlislnQttonsSi^ afederal-or^tate; 

pSrmf or approval, SiSt tNi^^M^ 

tafeMloiheLactMiifi^^ all such;,0_&M|ire[ated pe orapprpyaj^ 

b. The Settling Defendants may seek relief under the provisions of Section 

XVIH^ (Force Majeure) of this Consent Decree for any delay in the performance of the RA 

Work or O&M Work resulting from a failure to obtain, or a delay in obtaining, any permit 

required for the RA Work or O&M Work. 

c. This Consent Decree is not, and shall not be construed to be, a permit 

issued pursuant to any f Federal or state statute or regulation. 

9. Notice to Successors-in-Title 

16-
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a. At least 30 days prior to the conveyance of any interest iri lth#^|a6ent 

F?afGe|s| in property located within the Site including, but not limited to, fee interests, leasehold 

interests, and mortgage interests, Decker shall give the grantee written notice of (i) this 

Consent Decree, (ii) any instrument by which an interest in real property has been conveyed 

that confers a right of access to the Site (hereinafter referred to as "access easements") 

pursuant to Section IX (Access and Institutional Controls), and (iii) any instrument by which an 

interest in real property has been conveyed that confers a right to enforce restrictions on the 

use of such property (hereinafter referred to as "restrictive easements") pursuant to Section tX 

(Access and Institutional Controls). At least 36 fj5 days prior to such conveyance. Decker shall 

also give written notice to EPA, and the State^|t i ieMit:^^|3^§SMt(i^^^iLBef^ 

S e M r i l i ^ i ^ r i i a n l J I l v i r S l ^ ^ of the 

proposed conveyance, including the name and address of the grantee, and the date on which 

notice of the Consent Decree, access easements, and/or restrictive easements was given to 

the grantee. 

b. In the event of any such conveyance. Decker's obligations under this 

Consent Decree, including, but not limited to, its obligation to provide or s""ecure access and 

institutional cont ro ls fw i i iWs^c^ l to^ f f i l ^ I^ f f i as well as to abide by such 

institutional controls, pursuant to Section IX (Access and Institutional Controls) of this Consent 

Decree, shall continue to be met by Decker, tn no event shall the conveyance release or 

otherwise affect the liability of Decker to comply with all provisions of this Consent Decree, 

absent the prior written consent of EPA. tf the United States approves, the grantee may 

perform some or all of the Work under this Consent Decree. 

c. Decker agrees to permit Cooper and Corning to use soil fill material from 

property parcels adjacent to the Site acquired by Decker through purchase for implementation 
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of the RA by Cooper and Corning. Cooper and Corning agree to name Deckisr as additional 

insured on any general liability insurance policies written with respect to implementation of the 

RA on the Decker parcels, i ^ ^ g u i j i l r i « i ^ g 

§iDeek^picliM;sulDsidia^^ t b ^ p i i i t .SettiingIRA 

DefeniiSnt^Oii^bveSnd u s e | f r e S p m l c l i ^ e ^ I ^ ^ ' ( ^ a ^ s s m e i i t p r p r e a ^ r i i b l i i ' 

IMC^ssaj^^jspil filMmatei^ frgn^ 

tkeinjjeie^ssary actions tg.elimina^^ 

use of ;sticlf ̂ piljfilllrnatenal prior to cpjnpleti^pf the^RA W^xkf j.Gpoperiaynd|Corriing;s 

rjame Decketjasyar%additional|insured|on any^gerieraliliabihty. insurancetpqlieies.written;witn 

respectjitOiimplementatipn pfithell^pn!#djacent Parcelslfe^d 

andigorning installfas|pa[Jfof4he|RA\^ork%hall;encompasstthe?Adiac^ 

VI. PERFORMANCE OF THE R^ WORK BY SETTLING F^' DEFENDANTS 

10. Selection of RMSupervising Contractor. 

a. All aspects of the RA Work to be performed by Cooper and Corning artd 

O&M Work to be performed by the City and Decker, pursuant to Sections VI (Performance of 

the R#/Vork by Settling RApefendants), Vl l | (Remedy Review), VHt tX (Quality Assurance, 

Sampling and Data Analysis), and XVlJ (Emergency Response) of this Consent Decree shall be 

, under the direction and supervision of [he I^Supervising Contractors that havef been selected 

by the respective Settling ^iDefendants. Based on information provided by Settling RA 

Defendants, EPA has issued an authorization to proceed for the RA Supervising Contractop'^ ^ a ^ ^ 

selected. Within 10 days after lodging of this Consent Decree, Settiing O&M Defendants shall 

notify EPA in writing of the name, titie and qualifications of any contractor proposed to be their 

O&M Supervising Contractor. CPA will issue a notice of disapproval or an authorization to 

proceed. If at any time. Settling RA Defendants propose to change ^RAfSupervis'ing 
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Contractor, Settling ' l ^ Defendants shall give such notice to EPA and must obtain an 

authorization to proceed from EPA before the new WK Supervising Contractor performs, directs, 

or supervises any RM Work under this Consent Decree. 

b. If EPA disapproves a proposed R^ Supervising Contractor, EPA will notify 

the respective Settling ^j^Defendants in writing. Settling R i Defendants shall submit to EPA a 

list of contractors, including the qualifications of each contractor, that would be acceptable to 

them within 30 days of receipt of EPA's disapproval of the contractor previously proposed. EPA 

will provide written notice of the names of any contractor(s) that it disapproves and an 

authorization to proceed with respect to any of the other contractors. Settling 1 ^ Defendants 

may select any contractor from that list that is not disapproved and shall notify EPA of the name 

of the contractor selected within 21 days of EPA's authorization to proceed. 

c. If EPA fails to provide written notice of its authorization to proceed or 

disapproval as provided in this Paragraph and this failure prevents the respective Settling ^ 

Defendants from meeting one or more deadlines in a plan approved by the EPA pursuant to this 

Consent Decree, such Settling gA Defendants may seek relief under thef)rovisions of Section 

^^^^ M (Force Majeure) hereof. 

11. Remedial Action^ RAl/VdrR 

a. Cooper and Corning SeWingf|^D^fen|ranti have submitted to EPAr a 

Remedial Design and a work plan and schedule for the performance of the Remedial Action at 

the Site ("RA Work Plan"), that are attached as Appendix ces AE and B p, fespeltiveTy.iand are 

incorporated herein by reference and enforceable under this Consent Decree. EPA has Sisp 

approved a construction schedule, attached as Appendix G I, that is included in the Remedial 

19-
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therein and attached as Appendix G-l.\Cooper and Corning shall submit to EPA and the State 

all plans, submittals, or other deliverables required under the approved Remedial Action f ^ 

Work Plan in accordance with the approved schedule for review and approval pursuant to 

Section Xlll (EPA Approval of Plans and Other Submissions).^ Cooper and Corning shall 

commence physical Remedial Action activities at the Site pursuant to the approved schedule in ^/) Z) 

the Remedial Action Work Plan. r ^ ^ (1 /J U JP i. 

. < ^ ' ^ ^ ^ ^ % ^ 9^K.A^ 

12. Cooper and Corning In perfomjng the RA Wp|Rî CSett||ng RMilfendintsls|iall i^^-v^-^ 

meet the R A Performal^Htandards and shall continue to implement the Remedial Action until ~ " N ' ~ _ ^ ^ 

the Performance Standards are achieved and for so long thereafter as is othenft̂ ise required \ j 

under this Consent Decree and the f ^ Work Plan F^'W(lBi| i t i l^ett l ir i f l^Oe^^^ 

receive sTCeltifi^ion of Corn pletibn fol RA from E P l I El*^ shall notifyiSettting O'&M 

Defendants at teaslj^days jn advance of proppsed issuahice f |Gertjficati¥nipf j ^ ^ ^ 

RA, and shall^i/iew and corisideilirigppd faith any a^lSl l cpmmehti^uirriitted in response td 

EP^^iflptjce of prb^^ed issuance of Certfliptijon of CompletlpnlpfyRA. 
I ! 

13. Modification of the RA Work Plan or Related Work Plans. -

a. If EPA disco\^Hie\y ipfomiatibnSftert^^ 

;G^nsent DecfefI^Settling Defendarfs.¥nd, based oriMich'^^x^^^icfeStermines that 

modification to the work specified in the RA Work Plan, and/or in work plans developed 

pursuant to the RA Work Plan, is necessary to achieve and maintain the RAiPerformance 

Standards or to carry out and maintain the effectiveness of the remedy Remedial faction set 

forth in the ROD, EPA may require that such modification be incorporated in the RA Work Plan 

and/or such work plans.v Provided, however, that a modification may only be required pursuant 

to this Paragraph to the ̂ xtent that it is consistent with the scope of the remedy RA selected in /;/T 

the ROD. 
( . , . (T n -J-A^ i 
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b. If Cooper and Corning object to any modification of the RiA \§br|< Planpr 

r^Mll ly i^ iSl i l^ ldetermined by EPA to be necessary pursuant to this Paragraph, they may 

seek dispute resolufion pursuant to Section XIX ^ | (Dispute Resolution), Paragraph 6 7 - ^ 

(record review). The RA Work Plan and/or related work plans shall be modified in accordance 

with final resolution of the dispute. 

c. Cooper and Corning shall implement any work required by any 

modifications incorporated in the RA Work Plan and/or in work plans developed pursuant to the 

RA Work Plan in accordance with this Paragraph.^^it^J/iM^ ^-/^-<HL'U.^(<--->^>^5fK> ' i ~ ^ tJC^v 

d Nothing in this Paragraph shall be construed to limit CPA's authority to 

require performance of further response actions as othenwise provided in this Consent Decree. 

H . For the purposes of Paragraphs 13, 16, 50 and 54i|only, the "scope of the 

remedy ^ selected in the ROD" is: (a) removal and off-Site treatment and disposal of drums 

aridluhdergipljr^ containing hazardous wastes; (b) construction of a solid waste 

landfill cap consisting of a flexible membrane liner; (c) installation of a passive landfill gas 

collection system; (d) installation of new we lW^ jp ipg l i fg i ^ laB^^oheB wel̂  long term 

monitoring to ensure that thp. remedy is effgptively levering hazardous substances in the 

groundwater; and (eJ institutional controls to limit tand and groundwater use on-Site and 

groundwater on adjacent property. A contingent remedy of in sjtu oxidation is provided in the 

B M S l M h l event groundwater contaminant levels are not timely and/or sufficiently lowered is 

f iM^hj l^^i i lh 'e^'scope^^ 

44 H . Cooper and Corning acknowledge and agree that nothing in this Consent 

Decree and the Remedial Action Work Plan constitutes a warranty or representation of any kind 
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by Plaintiff that compliance with the work requirements set forth in the RA Work Plan will 

achieve the F^|Performance Standards. 

4516. Cooper and Corning shall, prior to any off-Site shipment of Waste Material 

from the Site to an out-of-state waste management facility, provide written notification to the 

appropriate state environmental official in the receiving facility's state and to the EPA Project 

Coordinator of such shipment of Waste Material. However, this notification requirement shall 

not apply to any off-Site shipments when the total volume of all such shipments will not exceed 

10 cubic yards. 

a. Cooper and Corning shall include in the written notification the following 

information, where available: (1) the name and location ofthe facility to which the Waste 

Material are to be shipped; (2) the type and quantity ofthe Waste Material to be shipped; (3) 

the expected schedule for the shipment of the Waste Material; and (4) the method of 

transportation. Cooper and Corning shall notify the state in which the planned receiving facility 

is located of major changes in the shipment plan, such as a decision to ship the Waste Material 

to another facility within the same state, or to a facility in another state. -

b. Cooper and Corning shall provide the information required by 

Paragraph 156".a as soon as practicable, and before the Waste Material is actually shipped. 

i ailiJVlliJPERFORMANCBORTHEIO&M^ORKSY SETTLING O&MIDEFENDANTS 

^i7:^? V Selection of O&M StJoeiyising^Contracton; 

^^^m^m\(Mmixmfm^^^mmmmmmmy^:.semnQ:6m;me^mmm 
,(RerTie,dy|F^eview), lX.(Quality?Assurance,»S,apiplingand^D 
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R^fi)nse) of tfeis Cpnibnt Decree afiall be underthe direbtipn apdMipei^isidn Pf the O&M 

Siiefvising Conyadtorliiat has been selected by the S^llri^O&li/l Defendants a n | appfpVed 

by EPA. I vyrthirilO days aftef|^giir|g of thiWCbiiserit Decree, Settling 0&l\4 E)efeilclants^si||ll 

riotifylEPAiih yimtingaofsthe? title and qualifications of any contractpr pipj^sed to be their 

D'&M Supervising Contractor. EPA will issue a ridl'iceibf di i^ j^ i | ) |al Pr^an authorizatiprftp 

proceed. If at any time, Settling O&M Defendants iDrolpsel^chcthge sf O&M Sup^^isirig 

Contractor, Settling O&M Defendants shall give such h b t | c § S | ^ ^ jind must obtail an 

authorization to proceed from EPA before the new O&M Sup^^sTrig|epntractor petform 

diii^tsi^ii^upery|sesi;anyj^&M^^ 

b.'' • ^,'If EPA:dtsa!pprpves la propdseB O & M ^ i ^ v ^ s i n g ' C p n M ^ 

iibtiply"the'Siffling<pM'Pe^^ 

lisj|pj|cpntractpre, including the.qualifica^^ of each coriTrlltSrythalwrbuld,t^ acceptaBle.tp 

them within 3d days Wi"eceiptbf EPA's d i i ^ p ^ ^ previoli^y propped. EPA 

wM|iMbyide|yyritten notice of the narnes of any contractor(sppit1t Wififprb^es and an 

authorizatipiiTt^praGe^^wilS^s^l^^ contractors.^ SefiJ]ng||)^§lvpefendiffis 

may select any contractbrfrom that list thatils*i@^a|Dprpyed and shall.nptlfy na r ^ 

of the contractor selected within 21 days of E l ^ ' f lutF^riMtlpnia 

c. tfEPA fails to provide vyiffefiliipttce of its authorizatibh Ipjprpleed or 

disapproval as provided in this Paragraph;anllhis failure prevents theiSettllifGy&Iyi 

PeMiida|itsifEpm-'mbetIngp^p)r'm^^ in a plan appjpyld'^by'the EPA pursuant'to thig 

Consent Decree, suph^ettiing p&M PM#dalfe|n%^^^ relief undejithe^provisidns pf 

Sedtibn /S[)i(Force Majeure) herepL 
-̂H 

16 jB. Operation and Maintenance 
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a. The City and D;̂ cker Settiiri|l^M':Deiferkianj^ have submitted to EPA, 

i l l EPA^Hlff^proyef |a work plin and schedule for the performance of the Operation and 

Maintenance at the Site ("Operatton and Maintenance !(Mil Plan"), that is attached as 

Appendix B and is incorporated herein by reference and enforceable under this Consent 

Decree. The Operation and Maintenance <|>&M Plan provides for implementation of the O&M 

Operat^^M!Ml i f f l i i r | i i i l ^ i^<^^ set forth in the ROD and maintenance 

^chiej^^^WiOf the O&M Performanoe Standards, in accordance with this Consent Decree, the 

ROD, and the design plans and specifications developed in accordance with the Remedial 

paQJgn f " ^ app rnwoH hy T P A -W/ithrn l ^ m a y g - T T f - h ^ j I n ^ n f tWm P n n o n n t D n n r n n S e t t l i n g O & M 

Defendants shall submit an addendum to the approved Remedial Action Health and Safety Plan 

for the Site to EPA for approval. The addendum to the approved Remedial Action Health and 

Safety Plan for the Site shall outline specific requirements for O&M activities and shall conform 

to the applicable Occupational Safety and Health Administration and EPA requirements 

(\ ^ including, but not limited to, 29 C.F.R. § 1910.120. / / 

b. The O&M Plan includes the following: (1) tasks for implementafion of the 

operation and maintenance ofthe remedial action; (2) a groundwater monitoring plan; and (3) 

"• the schedule for implementation of the O&M'vai^lp. The O&M Plan also shall include a 

!,^^schedule for implementation of all O&M tasks identified in the final design submittal and shall 

\ \7 idefrttfy the initial formulation of the City's and Decker's Remedial Action O&M i Project Team. 

oY 
c. The City and Decker iS l l l iM Qi|k/1 DblenBants shall implement the 

activities required under the O&M Plan. The City and Decker I g M i M P & M l l i f e r M i l ^ shall 

submit to EPA and the State MJii<i all plans, submittals, or other deliverables required under 

the approved O&M Plan in accordance with the approved schedule for review and EPA 

approval pursuant to Section XljJ (EPA Approval of Plans and Other Submissions). SettTinci 
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0&M|Defendants shall also make such plans, submittals or pl ier delly^lbles available tp 

Settling RA Ciefendantsuppn fheir, request. The City and Decker shall commence physical 

O&M activities at the Site pursuant to the approved schedule in the O&M Plan and A|pendix 

17 9. The City and Decker shall continue to implement the O&M for so long as is 

of this Consent Decree. ^ - ^ / ^ y o n ^ \ ^ 

required under this Consent Decree, including Paragraph 59 (Comt?letibhipf the O&M ̂ ^ork) 

46 20. Modification ofthe O&M Plan or Related Plans. 

a. If EPA disiiQyef^TeyiiihM 
- . .h^ ,^ . 

Decree by Settlirig Deferidahts arid, based pn such dtscbvefy:)jetermines that modification to 

the work specified in the O&M Plan is necessary to achieve and maintain the O&M 

Performance Standards or to carry out and to operate and maintain the effectiveness of the 

remedy R A set forth in the ROD, EPA may require that such modification be incorporated in the 

O&M Plan. Provided, however, that a modification may only be required pursuant to this 

Paragraph to the extent that it is consistent with the scope of the remedy O&M selected in the 

ROD. 

b. If the City and Decker object to any modification determined by EPA to be 

necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section 

XIX XXI (Dispute Resolution), Paragraph 67̂  77; (record review). The O&M Plan shall be 

modified in accordance with final resolution of the dispute. 

c. The City and Decker shall implement any work required by any 

modifications incorporated in the O&M Plan in accordance with this Paragraph, A ^ f-̂ -̂ ^̂  
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d. Nothing in this Paragraph shall be construed to limitlEPA's authority to 

^ C > ^ 

require performance of further response actions as otherwise provided irj this Consent Decree. 

^ DiK -̂CM-'̂ M -̂̂  ax ^c£5 Si '^T^- i^ 

w«srir>-igtL .21>;- : For th®purpQ^ 
"/iA 

."::.':^s^P^^3spri^-r-r'.-7^-7"-
(b) Id j igmm ijQjlhe R.@@ •s:i(a)ippjeigtLpî ^^^ pf theaomody at the Site 

„̂.„ ^5^51 rUt -„..-,„,„ ...̂ ..,..-..,.... ..„-,.,„,„,...„^_. .,. „ „_-.:...,.^. 
Knitpririgto-eadwe | ^ j | h e ; ; r e m ^ y ^ 

sand groundwater; and (c)iiristitutibha||cprittpl^»limitflapdM^ 

" g£Oundwater on adjacentjproPPrtyiRfPPntingentiremedy^pBmfSitu'pxidatiorij 

^ ^ M l n i t h e event-grbuWdwatejgS'i^ 

n J H i c l u J M i l t ^ ^ i ^ i t i l l g & M . s e l e c t e d i n ^ t h i H i i 

22^;4;/Thei§)®^andMeekeiva iri thi^Gpnser^pecree 

aMIffleO&M'Plan ccprjt j futei^jwanir^^ 

i ^ ' i M n ^ ^ i t h l i ^ ^ ^ ^ ^ U i M n i l h t s set fbr th^ i tWi^ l^^ iPl in will achievQffp|@i£"M 

Perfbrrnainee Stahdardsl 

49 2^. The City and Decker shall, prior to any off-Site shipment of Waste Material 

from the Site to an but-of-state waste management facility, provide written notification to the 

appropriate state environmental official in the receiving facility's state and to the EPA project 

coordinator of such shipment of Waste Material. However, the notification requirement shall not 

apply to any off-Site shipments when the total volume of all such shipments will not exceed 10 

cubic yards. 

a. The City and Decker shall include in the written notification the following 

information, where available: (1) the name and location of the facility to which the Waste 

Material is to be shipped; (2) the type and quantity ofthe Waste Material to be shipped; (3) the 

expected schedule for the shipment of the Waste Material; (4) the method of transportation. 
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The City and Decker shall notify the state in which the planned receiving facilityls located of 

major changes in the shipment plan, such as a decision to ship the Waste Material to another 

facility within the same state, or to a facility in another state., 

b. The identity of the receiving facility and state shall be determined by the 

City and Decker following the award of the contract for the O&M. The City and Decker shall 

provide the information required by Paragraph 49^ .a as soon as practicable after the award of 

the contract and before the Waste Material is actually shipped. ^ ^ " o Z V - ^ ( 

'ZT^X»''nz^^ 
vm. REMEDY REVIEW Z^^^Z f)"^^ 

24i . Periodic Review. Settling [^Sf^jDetefidants shall conduct any studies and 

investigations as requested by EPA, in order tp^permit EPA to conduct reviews of whether the 

Remedial Action is protective of human h^l th and the environment at least every five years as 

required by Section 121(c) of CERC^Xand any applicable regulations. 

22§. EPA Selection of Further Response Actions. If EPA determines, at any time, 

that the Remedial Action is not protective of human health and the environment, EPA may 

select further response actions for the Site in accordance with the requirements of CERCLA 

and the NCP. 

236, Opportunity To Comment. Settling Defendants and, if required by Sections 

113(k)(2) or 117 of CERCI_A, the public, will be provided with an opportunity to comment on any 

further response actions proposed by EPA as a result of the review conducted pursuant to 

Section 121(c) of CERCLA and to submit written comments for the record during the comment 

period. 

VH+fX. QUALITY ASSURANCE. SAMPLING, and DATA ANALYSIS 
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24|. Settling Defendants shall use quality assurance, quality control; and chain of 

custody procedures for ail compliance and monitoring samples in accordance with "EPA 

Requirements for Quality Assurance Project Plans for Environmental Data Operation," (EPA 

QA/R5; "Preparing Perfect Project Plans," (EPA /600/9-88/087), and subsequent amendments 

to such guidelines upon notification by EPA to Settling Defendants of such amendment. 

Amended guidelines shall apply only to procedures conducted after such notification. Settling 

RA Defendants have submitted, and EPA has approved, a Quality Assurance Project Plan 

("QAPP") that is consistent with the RA Work Plan, the NCP, and applicable EPA guidance 

v^^^^'^^Tdocumeri^ Settling O&M Defendants shall use this EPA-approved QAPP for all O&M activities 

^ conduced a. .he Site. If relevant ,o .he proceeding, .he Pa.les agree .ha. vallda.ed sampling 

, J ( ^ ^ , 7 ^ data generated in accordance with the QAPP(s) and reviewed and approved by EPA shall be 
cjZ^^ p(!!«n£^Z^ 

admissible as evidence, without objecfion, in any proceeding under thisJDecree. Settling 

Defendants shall ensure that EPA personnel and its authorized representatives are allowed 

access at reasonable times to ali laboratories utilized by Settling Defendants in implementing 

this Consent Decree. In addition, Settling Defendants shall ensure that such laboratories shall 

analyze all samples submitted by EPA pursuant to the QAPP for quality assurance monitoring. 

Settling Defendants shall ensure that the laboratories they utilize for the analysis of samples 

taken pursuant to this Decree perform all analyses according to accepted EPA methods. 

Accepted EPA methods consist of those methods which are documented in the "Contract Lab 

Program Statement of Work for Inorganic Analysis" and the "Contract Lab Program Statement 
^--"of Work for Organic Analysis," dat^d February 198p, and any amendments made thereto during 

/s L J p < r ' ^ h e course of the implementation of this/uetree. Settling Defendants shall ensure that all 

^ r ^ j ^ * " ^ laboratories they use for analysis of samples taken pursuant to this Consent Decree participate 

in an EPA or EPA-equivalent QA/QC program. Settling Defendants shall ensure that all field 
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methodologies utilized in collecting samples for subsequent analysis pursuant to this Decree 

will be conducted in accordance with the procedures set forth in the QAPP approved by EPA. 

258i. Upon request, the Settling Defendants shall allow split or duplicate samples to 

be taken by EPA or their authorized representatives. Settling Defendants shall notify EPA not 

less than 28 days in advance of any sample collection activity unless shorter notice is agreed to 

by EPA. In addition, EPA shall have the right to take any additional samples that EPA deems 

necessary. Upon request, EPA shall allow the Settling Defendants to take split or duplicate 

samples of any samples it takes as part of the Plaintiffs oversight of the Settling Defendants' 

implementation of the Work. 

26i . Settling Defendants shall submit to EPA four (4) copies of the results of all 

sampling and/or tests or other data obtained pr generated by or on behalf of Settling 

Defendants with respect to the Site and/or the implementation of this Consent Decree unless 

EPA agrees othen/vise. 

2?3l. Notwithstanding any provision of this Consent Decree, the United States 

hereby retains all of its information gathering and inspection authorities and rights, including 

enforcement actions related thereto, under CERCLA, RCRA and any other applicable statutes 

or regulations. ^ ^ ^ Z M ' ' ' ^ ^ ^ 

IX. ACCESS AND INSTITUTIONAL CONTROLS 

2811. If the Site, or any other property where access and/or land/water use 

restrictions are needed to implement this Consent Decree, is owned or controlled by any of 

the Settling Defendants, such Settling Defendants shall: 
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a. commencing on the date of lodging of this Consent Decree, provide the 

United States and its representatives, including EPA and its contractors, upb|i:presenta|ipri of 

eMdentiaip;»with access at all reasonable times to the Site, or any ptheiprpperty|pwnii or 

bbntipllbd by SettlihglDlMhdan other property, for the 

purpose of conducting any activity related to this Consent Decree including, but not limited to, 

the following activities: 

(1) Monitoring the Work; 

(2) Verifying any data or information submitted to the United States ; 

(3) Conducting investigations relating to contamination at or near the 
Site; 

(4) Obtaining samples; 

(5) Assessing the need for, planning, or implementing additional 
response actions at or near the Site; 

(6) Implementing the Work pursuant to the conditions set forth in 
Paragraph 96|®i of this Consent Decree; 

(7) Inspecting and copying records, operating logs, contracts, or other 
documents maintained or generated by Settling Defendants or their agents, consistent with 
Section XXPo^: (Access to Information); 

(8) Assessing Settling Defendants' compliance with this Consent 
Decree; and 

(9) Determining whether the Site or other property is being used in a 
manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or 
pursuant to this Consent Decree^ 

b. (commencing on the date of lodging of this Consent Decree, refrain from 

using the Site, or such other property, in any manner that would interfere with or adversely 

affect the integrity or protectiveness of the remedial measures to be implemented pursuant to 

this Consent Decree. Sueh-rootrlCTpnG include, but oro not limited-tO; (i) atllw^gj^ontrol of 

access to the Site a n d ^ d j i ^ i ^ l i i ^ j ^ l b y means of a fence tp beinBalled byJSettltngJt|A 

De^dants as pa r tp f lR^^pb rk ' ; (ii) all^^t«pimplembnfatiS^i)f a"̂  maintenance program for 

the landfill cap including protection of vegetative layer and periodic inspection; (iii) a 
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restrictions on future development of the Site; (iv) aM^iprestrictions on construction of water 

wells; and (v) advisories to all ̂ bsequent property owners. 

c. Within 30 days of entry of this Consent Decree, execute and record in the 

Recorder's Office of Calhoun County, State of Michigan, an easement, running with the land, 

J, that (i) grants a right of access for the purpose of conducting any activity related to this Consent 

Decree including, but not limited to, those activities listed in Paragraph 2631j.a of this Consent 

V Decree, and (ii) grants the right to enforce the land/water use restrictions .listed in Paragraph 

. 263j.b of this Consent Decree, and as provided in Appendix F g of this Consent Decree, to 

implement, ensure non-interference with, or ensure the protectiveness of the remedial 

measures to be performed pursuant to this Consent Decree. Such Settling Defendants shall 

grant the access rights and the rights to enforce the land/water use restrictions to the following 

persons, (i) the United States, on behatf of EPA, and its representatives, (ii) the State and its 

representatives. Within 30 days of recording the easement, such Settling Defendants shall 

provide EPA with a certified copy of the original recorded easement showing the clerk's • 

recording stamps. f ..̂ Sjt " ^ -"^^-^-^/^^^^ 

2932. Within 30 days of entry of thisponsent Decree, f For those areas of the Site, 

or any other property where access and/pnand/water use restrictions are needed to implement 

this Consent Decree, and owned or controlled by persons other than any of the Settling ^ , 

Defendants, Settling/Defendants spall use best efforts to secure from such persons: ^ iZ^^^^ 

n _ _ (̂ -̂  / r^ 

a. |^jfebri jaif^i5, 199g;\;an agreement to provide access there^ for/Settling 

Defendants, as well as for the United States on behalf of EPA, and the States as well as their 

representatives (including contractors), for the purpose of conducting any aaivity\related to this 

Consent Decree including, but not limited to, those activities listed in Paraoraph'^^Kja of this 

^ Q 
Consent Decree '~̂  " ' ' ' , „ .., ^ ^ 

^ j ^ ( v < ^ ^ - ^ 



DRAFT - JANUARY 15, 1999 

b. V<ithihJhirtyi30):M^^^ienti^^t^ Agreement, 

enforceable by the Settling Defendants and the United States, to abide by the obligations and 

restrictions established by Paragraph 263jj.b of this Consent Decree, or that are othenwise 

necessary to implement, ensure non-interference with, or ensure the protectiveness ofthe 

remedial measures to be performed pursuant to this Consent Decree; and 

c. M t h i n l S M i i ^ S l y i i p f e n t r y o f th ls j lpn^ l iPJe jc^^ the execution and 

j ^ recordation in the Recorder's Office of Calhoun County, State of Michigan, of an easement, 

J/^, h -^ running with the tand, that (i) grants a right of access for the purpose of conducting any activity 

7 ^ 1 ' 1) "" '̂ated to this Consent Decree including, but not limited to, those activities listed in Paragraph 

J ^ h r 26^ .a of this Consent Decree, and (ii) grants the right to enforce the land/water use 

0. v T restrictions tisted in Paragraph 26f|j.b of this Consent Decree, and as provided in Appendix F 

| i , or to ensure the protectiveness of the remedial measures to be performed pursuant to this 

Consent Decree. The access rights and/or rights to enforce land/water use restrictions shall be 

granted to: (i) the United States, pn behalf of EPA, and its representatives, (ii) the State and its 

representatives, and (iii) the Settling Defendants and their representatives. Within 30 days of 

the recording of the easement. Settling Defendants shall provide EPA with a certified copy of 

the original recorded easement showing the clerk's recording stamps. 

3 6 ^ . For purposes of Paragraph 2931 of this Consent Decree, "best efforts" 

includes the payment of reasonable sums of money in consideration of access, access 

easements, land/water use restrictions, and/or restrictive easements, tf any access or 

land/water use restriction agreements required by Paragraphs 2633j.a, 26^!.b, 29|2.a or 

293l.b of this Consent Decree are not obtained upon lodging of this Consent Decree, or any 

access easements or restrictive easements required by Paragraphs 2 8 ^ . c or 2932.C of this 

Consent Decree are not submitted to EPA within'30 days of entry of this Consent Decree, 
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Settling Defendants shall promptly notify the United States in writing, and shall include in that 

notification a summary off he steps that Settling Defendants have taken to attempt to comply 

with Paragraphs 2631 or 2932 of this Consent Decree. The United States may, as it deems 

appropriate, assist Settling Defendants in obtaining access or land/water use restrictions, either 

in the form of contractual agreements or in the form of easements running with the land. 

Settling Defendants shall reimburse the United States within 30 days of receipt of a demand for 

payment by EPA, for all costs incurred, direct or indirect, by the United States in obtaining such 

access and/or land/water use restrictions including, but not limited to, the cost of attorney time 

and the amount of monetary consideration paid or just compensation. 

344. tf EPA determines that land/water use restrictions in the form of state or local 

laws, regulations, ordinances or other governmental controls are needed to implement the 

remedy selected in the ROD, ensure the integrity and protectiveness thereof, or ensure non

interference therewith. Settling Defendants shall cooperate with EPA's efforts to secure such 

governmental controls. 

325j. Notwithstanding any provision of this Consent Decree, the United States 

retains all of its access authorities and rights, as well as all of its rights to require land/water use 

restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any 

other applicable statute or regulations. 

Xl. RA REPORTING REQUIREMENTS 

336. In addition to any other requirement of this Consent Decree, Settling RA, 

Defendants shall submit to EPA and the State two (2) copies of written monthly ^p rog ress 

reports that: (a) describe the actions which have been taken toward achieving compliance with 

this Consent Decree during the previous month; (b) include a summary of all results of 
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sampling and tests and all other data received or generated by Settling R^Defendants or their 

contractors or agents in the previous month; (c) identify all i A S p f k piani work plans, plans 

and other deliverables required by this Consent Decree completed and submitted during the 

previous month; (d) describe all actions, including, but not limited to, data collection and 

implementation of 1 ^ Wprk Plari|; work plans, which are scheduled for the next six weeks and 

provide other information relating to the progress of construction, including, but not limited to, 

critical path diagrams, Gantt charts and Pert charts; (e) include information regarding 

percentage of completion, unresolved delays encountered or anticipated that may affect the 

future schedule for implementation ofthe Work, and a description of efforts made to mitigate 

those delays or anticipated delays; (f) include any modifications to the work plans or other 

schedules that Settling | P Defendants have proposed to EPA or that have been approved by 

EPA; and (g) describe all activities undertaken in support ofthe Community Relations Plan 

during the previous month and those to be undertaken in the next six weeks. Settling RA 

Defendants shall submit these progress reports to EPA, the Q&M Settling O&M Defendants, 

and the State by the tenth day of every month following the todging of this Consent Decree until 

EPA notifies the Settling RA Defendants pursuant to Paragraph 568.b of-Section XPi/VI 

(Certification of Completion). Settling O&M Defendants shall submit these progress reports to 

CPA and the State by the tenth day of every month following the lodging of this Consent Decree 

until CPA notifies the Settling O&M Defendants pursuant to Paragraph 51.b of Section XIV 

(Certification of Completion). If requested by EPA, Settling RAjDefendants shall also provide 

briefings for EPA to discuss the progress of the Work. 

347. The Settling RA Defendants shall notify EPA of any change in the schedule 

described in the monthly progress report for the performance of any activity, including, but not 

limited to, data collection and implementation of R^i^/Vp^Rlani work plans, no later than seven 

days prior to the performance of the activity. 
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358. Upon the occurrence of any event during performance of the RA Work that 

Settling RA Defendants are required to report pursuant to Section 103 of CERCI_A or Section 

304 ofthe Emergency Planning and Community Right-to-know Act (EPCRA), Settling F^ 

Defendants shall within 24 hours of the onset of such event orally notify the EPA Project 

Coordinator or the Alternate EPA Project Coordinator (in the event of the unavailability of the 

EPA Project Coordinator), or, in the event that neither the EPA Project Coordinator or Alternate 

EPA Project Coordinator is available, the Emergency Response Section, Region 5, United 

States Environmental Protection Agency. These reporting requirements are in addition to the 

''reporting required by CERCLA Section 103 or EPCRA Section 304. 

369. Within 20 days of the onset of such an event, Settling RAfPefendants shall 

furnish to Plaintiff a written report, signed by the appropriate Settling JUfDefendants' F(M 

Project Coordinator, setting forth the events which occurred and the measures taken, and to be 

taken, in response thereto. Within 30 days of the conclusion of such an event. Settling RAi 

Defendants shall submit a report setting forth all actions taken in response thereto. 

37|[0. Settling ^^Defendants, as appropriate, shall submit two (2) copies of ali 

plans, reports, and data required by the RA Work Plan, the O&M Plan, or any other approved 

plan amendments to EPA in accordance with the schedules set forth in such plans. Settling ^ 

Defendants shall simultaneously submit two (2) copies of all such plans, reports and data to the 

State. All reports and other documents submitted by Settling ^ Defendants to EPA (other 

than the monthly progress reports referred to above) which purport to document Settling ^ k 

Defendants' compliance with the terms of this Consent Decree shall be signed by an authorized 

representative of the Settling RA Defendants. 

L l ^ i ! 'Xll!''/Q&MgREPORTlNG.REQUlREMENTS 
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3646. After review of any plan, report or other item which is required to be submitted 

for approval pursuant to this Consent Decree, EPA shall: (a) approve, in whole or in part, the 

submission; (b) approve the submission upon specified conditions; (c) modify the submission to 

cure the deficiencies; (d) disapprove, in whole or in part, the submission, directing that the 

Settling Defendants modify the submission; or (e) any combination of the above. However, 

EPA shall not modify a submission without first providing Settling Defendants at least one 

notice of deficiency and an opportunity to cure within fourteen (14) days, except where to do so 

would cause serious disruption to the Work or where previous submission(s) have been 

disapproved due to material defects and the deficiencies in the submission under consideration 

indicate a bad faith lack of effort to submit an acceptable deliverable. 

3947. In the event of approval, approval upon conditions, or modification by EPA, 

pursuant to Paragraph 36|6,(a), (b), or (c). Settling Defendants shall proceed to take any action 

required by the plan, report, or other item, as approved or modified by EPA subject only to their 

right to invoke the Dispute Resolution procedures set forth in Section XIXXl (Dispute 

Resolution) with respect to the modifications or conditions made by EPA. In the event that EPA 

modifies the submission to cure the deficiencies pursuant to Paragraph 08^(c) and the 

submission has a material defect, EPA retains its right to seek stipulated penalties, as provided 

in Section XXll (Stipulated Penalties). 

468. a. Upon receipt of a notice of disapproval pursuant to Paragraph 36|l(d), 

Settling Defendants shall, within fourteen (14) days or such longer time as specified by EPA in 

such notice, correct the deficiencies and resubmit the plan, report, or other item for approval. 

Any stipulated penalties applicable to the submission, as provided in Section XXll (Stipilated 

Pepal^s), shall accrue during the 14-day period or othenwise specified period but shall not be 
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payable unless the resubmission is disapproved or modified due to a material defect as 

provided in Paragraphs 449 and 42 50. 

b. Notwithstanding the receipt of a notice of disapproval pursuant to 

Paragraph 36H(d), Settling Defendants shall proceed, at the direction of EPA, to take any 

action required by any non-deficient portion of the submission. Implementation of any non-

deficient portion of a submission shall not relieve Settling Defendants of any liability for 

stipulated penalties under Section XXJT (Stipulated Penalties). 

449. In the event that a resubmitted plan, report or other item, or portion thereof, is 

disapproved by EPA, EPA may again require the Settling Defendants to correct the 

deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right to 

modify or develop the plan, report or other item. Settling Defendants shall implement any such 

plan, report, or item as modified or developed by EPA, subject only to their right to invoke the 

procedures set forth in Section XIXH (Dispute Resolution). 

4250. tf upon resubmission, a plan, report, or item is disapproved or modified by 

EPA due to a material defect. Settling Defendants shall be deemed to hâ ve failed to submit 

such plan, report, or item timely and adequately unless the Settling Defendants invoke the 

dispute resolution procedures set forth in Section XlXXl (Dispute Resolution) and EPA's action 

is overturned pursuant to that Section. The provisions of Section XlXXI (Dispute Resolution) 

and Section XXll (Stipulated Penalties) shall govern the implementation of the Work and 

accrual and payment of any stipulated penalties during Dispute Resolution. If EPA's 

disapproval or modification is upheld, stipulated penalties shall accrue for such violation from 

the date on which the initial submission was originally required, as provided in Section XXjl 

^StipiM^lS'erialties). 
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4 3 | | . All plans, reports, and other items required to be submitted to CPA under this 

Consent Decree shall, upon approval or modification by EPA, be enforceable under this 

Consent Decree. In the event EPA approves or modifies a portion of a plan, report, or other 

item required to be submitted to EPA under this Consent Decree, the approved or modified 

portion shall be enforceable under this Consent Decree. 

XHXIV. PROJECT COORDINATORS 

4 4 ^ 1 Within 20 days of lodging this Consent Decree, Settling RA Defendants, 

Settling O&M Defendants and EPA shall notify each other, in writing, ofthe name, address and 

telephone number of their respective designated Project Coordinators and Alternate Project 

Coordinators. If a Project Coordinator or Alternate Project Coordinator initially designated is 

changed, the identity ofthe successor shall be given to the other Parties at least 5 working 

days before the changes occur, unless impracticable, but in no event later than the actual day 

the change is made. The Settling Defendants' Project Coordinators shall be subject to 

disapproval by EPA and shall have the technical expertise sufficient to adequately oversee all 

aspects of the Work. No Settling Defendants' Project Coordinator shall be an attorney for any 

of the Settling Defendants in this matter. He or she may assign other representatives, including 

other contractors, to serve as a Site representative for oversight of performance of daily 

operations during remedial activities. 

4553. Plaintiff may designate other representatives, including, but not limited to, 

EPA employees, and federal contractors and consultants, to observe and monitor the progress 

of any activity undertaken pursuant to this Consent Decree. EPA's Project Coordinator and 

Alternate Project Coordinator shall have the authority lawfully vested in a Remedial Project 

Manager (RPM) and an On-Scene Coordinator (OSC) by the National Contingency Plan, 40 

C.F.R. Part 300. In addition, EPA's Project Coordinator or Alternate Project Coordinator shall 
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have authority, consistent with the National Contingency Plan, to halt any Work'required by this 

Consent Decree and to take any necessary response action when s/he determines that 

conditions at the Site constitute an emergency situation or may present an immediate threat to 

public health or welfare or the environment due to release or threatened release of Waste 

Material. 

XHtV. ASSURANCE OF ABILITY TO COMPLETE WORK ^ ^ ' ^ Z ^ ^ 

4654. Nible^si^hjWithtrt 30 days of entry of this Consent Decree U l r S 

ipSlS.enoimenloi^th^^ Settling RA 

Defendants shall establish and maintain financial security in the amount of $2.6 million, and 

Settling O&M Defendant̂ ? shall establish and maintain financial security in the amount of $ 

0.589 million, respectively, in one or more of the following forms: 

a. surety bond guaranteeing performance of the Work; 

b. One or more irrevocable letters of credit equaling the total estimated cost 
of the Work; 

A trust fund; 

d. A guarantee to perform the Work by one or more parent corporations or 
subsidiaries, or by one or more unrelated corporations that have a substantial business 
relationship with at least one of the appropriate Settling Defendants; or 

e. A demonstration that one or more of the appropriate Settling Defendants 
satisfy the requirements of 40 C.F.R. Part 264.143(f 

4755. ' If th^et t l ing Defendants seek to demonstrate the ability to complete the 

Work through a guarantee by a third party pursuant to Paragraph 4654.d of this Consent 

Decree, Settling Defendants shall demonstrate that the guarantor satisfies the requirements of 

40 C.F.R. Part 264.143(f). If Settling Defendants seek to demonstrate their ability to complete 

the Work by means of the financial test or the corporate guarantee pursuant to 
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Paragraph 4654.d or 455|l.e, they shall resubmit sworn statements conveying the information 

required by 40 C.F.R. Part 264.143(f) annually, on the anniversary ofthe effective date of this 

Consent Decree. In the event that EPA determines at any time that the financial assurances 

provided pursuant to this Section are inadequate, Settling Defendants shall, within 30 days of 

receipt of notice of EPA's determination, obtain and present to EPA for approval one ofthe 

other forms of financial assurance listed in Paragraph 4 6 ^ j of this Consent Decree. Settling 

Defendants' inability to demonstrate financial ability to complete the Work shall not excuse 

performance of any activities required under this Consent Decree. 

4656. If Settling RA Defendants and Settling O&M Defendants can show that the 

estimated cost to complete the remaining Work has diminished below the amounts set forth, 

respectively, in Paragraph 46f4 above after entry of this Consent Decree, such Settling 

Defendants may, on any anniversary date of entry of this Consent Decree, or at any other time 

agreed to by the Parties, reduce the amount of the financial security provided under this Section 

to the estimated cost of the remaining work to be performed. Such Settling Defendants shall 

submit a proposal for such reduction to EPA, in accordance with the requirements of this 

Section, and may reduce the amount of the security upon approval by EpA. In the event of a 

dispute, any such Settling Defendants may reduce the amount of the security in accordance 

with the final administrative or judicial decision resolving the dispute. 

4957J. Settling Defendants may change the form of financial assurance provided 

under this Section at any time, upon notice to and approval by EPA, provided that the new form 

of assurance meets the requirements of this Section. In the event of a dispute. Settling 

Defendants may change the form of the financial assurance only in accordance with the final 

administrative or judicial decision resolving the dispute. 

XlVVi. CERTIFICATION QF COMPLETION 
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568. Completion ofthe Remedial ActioniRAWiPi« 

a. Within 90 days after Settling RA Defendants conclude that the Remedial 

Aetioft R/̂  M i l i has been fully performed and the R^Performance Standards have been 

attained. Settling RA Defendants shall schedule and conduct a pre-certification inspection to be 

attended by Settling RA Defendants, Settling O&M Defendants and EPA. If, after the pre-

certificafion inspection, the Settling RA Defendants still believe that the Remedial Action R A 

^ P H has been fully performed and the RAiPerformance Standards have been attained, they 

shall submit a written report requesting certification to EPA for approval, with a copy to the 

State ^ d Sett jrnf^^MtPefea^^ pursuant to Section Xlll (EPA Approval of Plans and Other 

Submissions) within 30 days ofthe inspecfion. In the report, a registered professional engineer 

and the Settling RA Defendants' Project Coordinator shall state that the Remedial Action ^ 

VVpil has been completed in full satisfaction of the requirements of this Consent Decree. The 

written report shall include as-built drawings signed and stamped by a professional engineer. 

The report shall contain the following statement, signed by a responsible corporate official of a 

Settling RA Defendant or the Settling RA Defendants' Project Coordinator: 

To the best of niy knowledge, after thorough investigation, 1 certify that the information 
contained in or accompanying this submission is true, accurate and complete. 1 am 
aware that there are significant penalties for submitting false information, including the 
possibility of fine and imprisonment for knowing violations. 

tf, after completion of the pre-certification inspection and receipt and review of the written 

report, EPA, after reasonable opportunity to review and comment by the State, determines that 

the Remedial Action W^MM^ or any portion thereof has not been completed in accordance 

with this Consent Decree or that the j|A Performance Standards have not been achieved, EPA 

will notify Settling RA Defendants in writing of the activities that must be undertaken by Settling 

RA Defendants pursuant to this Consent Decree to complete the Remedial Action RAJWofk; and 
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achieve the RA Performance Standards. Provided, however, that EPA may only require 

Settiing RA Defendants to perform such activities pursuant to this Paragraph to the extent that 

such activities are consistent with the "scope of the remedy RA selected in the ROD," as that 

term is defined in Paragraph:46rb 51 /̂ EPA will set forth in the notice a schedule for 

performance of such activities consistent with the Consent Decree and the RA Work Plan or 

require the Settling RA Defendants to submit a schedule to EPA for approval pursuant to 

Section Xlll (EPA Approval of Plans and Other Submissions). Settling RA Defendants shall 

perform all activities described in the notice in accordance with the specifications and schedules 

established pursuant to this Paragraph, subject to their right to invoke the dispute resolution 

procedures set forth in Section XlXXI (Dispute Resolution). 

b. tf EPA concludes, based on the initial or any subsequent report requesting 

Certification of Completion and after a reasonable opportunity for review and comment by the 

State arid Settling O&l^lpifendants, that the Remedial Action RA Work has been performed in 

accordance with this Consent Decree and that the R A Performance Standards have been 

achieved, EPA will so certify in writing to Settling RA Defendants. This certification shall 

constitute the Certification of Completion of the Remedial Action RA Wori< for purposes of this 

Consent Decree, including, but not limited to. Section XXlll (Covenants Not to Sue by PlaintifO-

Certification of Completion of the Remedial Action shall not affect Settling RA Defendants' 

obligations under this Consent Decree. 

549. Completion of the Operation and Maintenance O&MJ&Vbrk 

a. Within 90 days after Settling O&M Defendants conclude that the Operation 

and Maintenance O&M Work has been fully performed. Settling O&M Defendants shall 

schedule and conduct a pre-certification inspection to be attended by Settling O&M Defendants 

and EPA. If, after the pre-certification inspection, the Settling O&M Defendants still believe that 
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the Operation & Maintenance , Q & M . ^ i i has been fully performed, they shall submit a written 

report requesting certification to EPA for approval, with a copy to the State, pursuant to Section 

Xll] (EPA Approval of Plans and Other Submissions) within 30 days of the iaspection. In the 

report, a registered professional engineer and the Settling O&M Defendants' Project 

Coordinator shall state that the Operation and Maintenance C^M Work has been completed in 

full satisfaction of the requirements of this Consent Decree. The report shall contain the 

following statement, signed by a responsible corporate official of a Settling O&M Defendant or 

the Settling O&M Defendants' Project Coordinator: 

To the best of my knowledgis, after thorough investigation, I certify that the 
information contained in or accompanying this submission is true, accurate and 
complete. I am aware that there are significant penalties for submitting false 
information, including the possibility of fine and imprisonment for knowing 
violations. 

If, after completion of the pre-certification inspection and receipt and review of the written 

report, EPA, after reasonable opportunity to review and comment by the State, determines that 

the Operation and Maintenance i ) | M l ^ l k or any portion thereof has not been completed in 

accordance with this Consent Decree, EPA will notify Settling O&M Defendants in writing of the 

activities that must be undertaken by Settling O&M Defendants pursuantto this Consent 

Decree to complete the Operation and Maintenance WMlUMlM^- Provided, however, that EPA 

may only require Settling O&M Defendants to perform such activities pursuant to this Paragraph 

to the extent that such activities are consistent with the "scope of the remedy gt&M|selected in 

the ROD," as that term is defined in Paragraph 43:b 21. EPA will set forth in the notice a 

schedule for performance of such activities consistent with the Consent Decree and the O&M 

Plan or require the Settling O&M Defendants to submit a schedule to EPA for approval 

pursuant to Section Xllj (EPA Approval of Plans and Other Submissions). Settiing O&M 

Defendants shall perform all activities described in the notice in accordance with the 
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specifications and schedules established pursuant to this Paragraph, subject totheir right to 

invoke the dispute resolution procedures set forth in Section XlXXI (Dispute Resolution). 

b. If EPA concludes, based on the initial or any subsequent report requesting 

Certification of Completion and after a reasonable opportunity for review and comment by the 

State, that the Operation and Maintenance O S M Wprl has been performed in accordance with 

this Consent Decree, EPA will so certify in writing to Settling O&M Defendants. This 

certification shall constitute the Certification of Completion of the Operation and Maintenance 

,0&M^brk for purposes of this Consent Decree, including, but not limited to. Section XXI 

(Covenants Not to Sue by PlaintifO- Certification of Completion of the Operation and 

Maintenance shall not affect Settling O&M Defendants' obligations under this Consent Decree. 

XVlL EMERGENCY RESPONSE 

526J. tn the event of any action or occurrence during the performance of the ' ^ 

Work which causes or threatens a release of Waste Material from the Site that constitutes an 

emergency situation or may present an immediate threat to public health or welfare or the 

environment. Settling ^^Defendants shall, subject to Paragraph 53|2, immediately take all 

appropriate action to prevent, abate, or minimize such release or threat of release, and shall 

immediately notify the EPA's Project Coordinator, or, if the iPAls Project Coordinator is 

unavailable, EPA's Alternate Project Coordinator. If neither of these persons is available, the 

Settling iRAlDefendants shall notify the EPA Emergency Response Unit, Region 5. Settling RAi 

Defendants shall take such actions in consultation with EPA's Project Coordinator or other 

available authorized EPA officer and in accordance with all applicable provisions of the Health 

and Safety Plans, the Contingency Plans, and any other applicable plans or documents 

developed pursuant to the RA Work Plan and O&M Plan. In the event that Settling ^ j 

Defendants fail to take appropriate response action as required by this Section, and EPA takes 
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such action instead. Settling RA|Defendants shall reimburse EPA all costs ofthe response 

action not inconsistent with the NCP within 30 days of receipt of demand for payment by EPA. 

I M r i - l l n' the e ^ l ^ b f ahy?actiirv%r occurrerioe|dl|ing?th^perfbrmance'^iti^ 

WbricigijGfv'caiuses:p^^atens a ' re^^^^ j l i ^s t^ iV l l te r ia l from theiSiMIKat-cbr^ i^ t^^ 

emergencyySituatipnapMpay present aniimrnediate^hreattfpipubl^ 

ehyi j i r lmeh^ett l i r ig^O^ 

apprppii^^iction to^pt^rit,- abatb^i:brim]nlmiziS^cii;t^easb' or threaibi^eas^^r jdMhai i 

imrnediaiP^l^fy EPMMjrb^^ 

l l M l M m l p i r o M M S i i l d i l l M h e r of 

Defe i l in i lha lLnbt i f l f f ip I iPAEtT ie f^ isp te^ 

Defendants shalltakefsuch actions'infeppsultatipps^ 

availaBlie?authlrizedEi>^ffi5^^ 

and Safe;ty Plans, theagontingencyPlaji^^^^ 

dev^iop^lBludht^tdgiMi&M O J g M i i e f ^ i h t s M i l g i a k e 

^;^^^^^approplI tFrespbff^^^pri ' 'as' .re ' 'q^ 

Sett[ihg^&M Defendanpishall reimbuilelEliAiafp^stspf the i r ^ ^ i ^ l j c t i p n ^ r^t i^^h| istent 

w i t h ' t H e P l ] ^ i t h i r i 3 i ^ i g f : r e c a p i P ^ i n d f ^ ^ 

5362. Nothing in the preceding Paragraphs or in this Consent Decree shall be 

deemed to limit any authority of the United States: a) to take all appropriate action to protect 

human health and the environment or to prevent, abate, respond to, or minimize an actual or 

threatened release of Waste Material on, at, or from the Site, or b) to direct or order such 

action, or seek an order from the Court, to protect human health and the environment or to 

prevent, abate, respond to, or minimize an actual or threatened release of Waste Material on, 

at, or from the Site, subject to Section XXl|l (Covenants Not to Sue by PlaintifO-
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XVlll. REIMBURSEMENT OF RESPONSE COSTS 

5463. The City shall pay to the EPA Hazardous Substance Superfundr theSmpunt 

of $400,000, in five (15 equal annual installments, commencing on the first anniversary of the 

entry of this Consent Decree in reimbursement of, and|ih?^l^^atisfacfi^p|ithe City's^ 

j^p^^iBilityjIpljPast Response Costs. Interest on the unpaid balance shall begin to kccrue 

from the date of entry of this Consent Decree. Each annual payment shall be made bv 

FedWire Electronic Funds Transfer ("EFT" or wire transfer) to the U.S. Department of Justice 

account in accordance with current electronic funds transfer procedures, referencing U.S.A.O. 

file number , the EPA Region and Site/Spill ID # 05-AN, and DOJ case number 90-

11-2-1109. Payments shall be made in accordance with instructions provided to the City by the 

Financial Litigation Unit of the United States Attorney's Office for the District of Michigan 

following lodging of the Consent Decree. Any payments received by the Department of Justice 

after 4:00 P.M. (Eastern Time) will be credited on the next business day. The City shall send 

notice that such payment has been made to the United States as specified in Section XXVIll 

(Notices and Submissions) and to: 

Chief, Superfund Accounting 
U.S. EPA (Mail Code: MF-1 OJ) 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

Chief, Multi-Media Enforcement Branch 1 
Office of Regional Counsel 
U.S. EPA 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

64. J'V\fithfnthiit/ (3p^ayipf~enti^y^iy^is:'Consent-0 'j^^kfer shall piiSp'the 

EJg^ i la^dpuMi^J^ar ic^^Ber fur id - t i ^J^^ i n i M n i i l l ^ T i e n t J ^ ^ s t 

IMiffli^Cpsts,i>y|FidJA/ire Electrbriie Funds}Tramfer:(;MFT''di%irestransfeif t o t h e l ^ 
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gbpa r tmen^^ i i ^p i ^e^Uh t in a^ i l l nc& ; \w i t |STb i? | l Je^ ro l 

i^ferehcinaU.SMQifile number g#"^f-^^ . tFJiEPA Reaioriarid:Slte/SpJll t D . l 0 5 ^ ^ and 

DOvij;as;^^ff^iMQ-il i2^1109.:i |rfp^ 

prpyideditpiDecker^byjthe Finaqeial LitigationftUnit of the UnitediStates^ 

PMrict . . ^ l ^ ieh ig i r i ^ l ^ in ig ipdg in^ j^RePi^^ D e g r ^ ^ n ^ ^ y r n e ] g ^ r e G e i | ^ ^ f 3 H i 

®partrni^:xif§usti^]kfter¥JW PJ\/|l(|^sternl|rrie) w i i j l ^ ^ ^ 

i fe^er js ia i i |se^HlMle. ; tha^u^ TDi lM^^^n^ed^S ia tes 

SMtipn )Q^||lf(lslQticefeand^Sibibrtiissibhs)5ahd tbij 

§Jhiefij,Superfund'At;cojuntinjJ*. __ *„ ^ j M i ^ _ • L * ' - l>/^ 
ig^'liiLCpS" 
i73^f^^fiaci<^n..^Boii!( 
iil^MMnbls 111^ 

- «rt.«s^ . 

p f ^ E g A - p a l l C b d M i E M r i . " h c i 7 " i : i : 
ESyVesJilacksonBpulej!!^^^^^ *, > _ .̂ j ^ 

•gaTf ̂ ig^v^i' ' \ '—-^ - r rs^ . -j^f-f—f'—'—— ^ " ^ ^ " 1 - -^MiMMiTiy i ld la E|ifjgr^m^^ ^,=^^ 
Offioe^^SBegio|alCbii^el .^i '~ _„ , . •,r%'Z.;'," '̂!r'... 1 ^ 

~ -Ki . . j ( - i . . 

ghpp i l i l i no i leOgOl ^ ^yo'ttl^-^ ̂  ^ . . . .J^^ '^r^- '^- 'Z^. ' ^ ^ 

^ 

55!S5. Within 60 days of the effective date fntry of thisponsent Decree, Settling M * - i ^ 

&M Defendants tFf^ j ty an ! Deck^ shall ^ach pay to the EPA HazaH^us Substance 

Superfund the amount of $200,000 iiOQ^Q, for Future Response Cost^) This i entire amount 

S$200,pSshall be deposited in the Albion-Sheridan Township Landfill Superfund Site Special 

Account within the EPA Hazardous Substance Superfund to be retained and used to reimburse 
^ % ^ _ ^ _._ _ ,.^ .̂. 

EPA for future response costs at the Site. pjfelimountShalll^jri fu l lg f t ls fact iph^^ 

Deferid^s' i'esi^sibilltylfbr F i i t l ^ t p s ^ p e ' C o s t ^ The Settling O&M Defendants B S P f f 

illFDecke^ shall make all payments required by this Paragraph in the form of a certified or 

cashier's check or checks made payable to "EPA Hazardous Substance Superfund-Albion-

Sheridan Township Landfill Superfund Site Special Account" and referencing the EPA Region 

and Site/Spill ID # 05-AN, and DOJ case number 90-11-2-1109, and the name and address of 
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the party making payment. The Settling Defendants City a^Depker shall serid thei| check| to 

U.S. EPA, Superfund Accounfing, P.O. Box 70753, Chicago, Illinois 60673 and shall send 

copies of the checkS to the United States as specified in Section XXVI|I (Notices and 

Submissions) and Paragraph 54§3 of this Consent Decree. 

Q i M ' ^ ._ / - C 

566i. ffi the event that the payments required by Paragraph 5565 are not made >ri'*~'^^j 

within -60 days of the effeetive=date4aipyi^fthiST^_ri§aDCDecFe&, Settling O&M Defendants t h j 

P i t y ^ M ^ M R i ^ ^ S S ^ ^ ^ S l y l ^ l shall pay Interest on the unpaid balance f r on^h^ | i ep l t " l . 
The Interest shall accrue through the date ofthe Settling O&M Defendants' jSity^Tip'^^eWI 

^ >7 A- - - C ^ O^^yL / s / ^ ^ U -

paymentSjN Payments of Interest made under this Section shall be in addition to such other 

remedies or sanctions available to Plaintiff by virtue of Settling O&M Defendants' t h ^ C i p s ^ 

Be,cReS;S failure to make timely payments under this Section. 

XVHil. INDEMNIFICATION AND INSURANCE 

5 7 ^ . a. The United States does not assume any liability by entering into this 

agreement or by virtue of any designation of Settiing Defendants as EPA's authorized 

representatives under Section 104(e) of CERCt_A. Settling Defendants shall indemnify, save 

and hold harmless the United States and its officials, agents, employees, contractors, 

subcontractors, or representatives for or from any and all claims or causes of action arising 

from, or on account of, negligent or other wrongful acts or omissions of Settling Defendants, 

their officers, directors, employees, agents, contractors, subcontractors, and any persons acting 

on their behalf or under their control, in carrying out activities pursuant to this Consent Decree, 

including, but not limited to, any claims arising from any designation of Settling Defendants as 

EPA's authorized representatives under Section 104(e) of CERCLA. Further, the Settling 

Defendants agree to pay the United States all costs it incurs including, but not limited to, 

attorneys fees and other expenses of litigation and settlement arising from, or on account of, 

- 5 1 -



DRAFT - JANUARY 15, 1999 

claims made against the United States based on negligent or other wrongful acts or omissions 

of Settling Defendants, their officers, directors, employees, agents, contractors, subcontractors, 

and any persons acting on their behalf or under their control, in carrying out .activities pursuant 

to this Consent Decree. The United States shall not be held out as a party to any contract 

entered into by or on behalf of Settling Defendants in carrying out activities pursuant to this 

Consent Decree. Neither the Settling Defendants nor any such contractor shall be considered 

an agent ofthe United States. 

b. The United States shall give Settling Defendants notice of any claim for "̂ r̂ -*^ 

, which the United States plans to seek indemnification pursuant to Paragraph 5767i.a, and shall ^ */, 

\ ^ ^ ^ . y ^ \ consult with Settling Defendants prior to settling such claim. JP^^^^!^^^^^^JLZ 

^ ^ . <i<J^ y \ y 56§§. Settling Defendants waive all claims against the United States for damages or 

• ^ ^ ^ reimbursement or for set-off of any payments made or to be made to the United States, arising 

from or on account of any contract, agreement, or arrangement between any one or more of 

Settling Defendants and any person for performance of Work on or relating to the Site, 

including, but not limited to, claims on account of construction delays. In addition. Settling 

Defendants shall indemnify and hold harmless the United States with respect to ariy and all 

claims for damages or reimbursement arising from or on account of any contract, agreement, or 

arrangement between any one or more of Settling Defendants and any person for performance 

of Work on or relating to the Site, including, but not limited to, claims on account of construction 

delays. 

5 9 i l . No later than 15 days before commencing any on-site RA Work, Settling RA 

Defendants shall secure, and shall maintain until the first anniversary of EPA's Certification of 

Completion of the Remedial Action RAiWork: pursuant to Paragraph 5658-b of Section XlVVl] 

(Certification of Completion) comprehensive general liability insurance with limits of $1 million, 
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combined single limit, and automobile liability insurance with limits of $1 million; combined 

single limit, naming the United States as an additional insured- In addition, no later than 15 

days before commencing any on-site O&M Work, Settling O&M Defendants.shall secure, and 

shall maintain until the first anniversary of EPA's Certification of Completion of the Operation & 

Maintenance O&IVIMprk pursuant to Paragraph 545J!.b of Section XlVVl (Certification of 

Completion) comprehensive general liability insurance with limits of $1 million, combined single 

limit, and automobile liability insurance with limits of $1 million, combined single limit, naming 

the United States as an additional insured. Forthe duration of this Consent Decree, Settling 

Defendants shall satisfy, or shall ensure that their contractors or subcontractors satisfy, all 

applicable laws and regulations regarding the provision of worker's compensation insurance for 

all persons performing the Work on behalf of Settling Defendants in furtherance of this Consent 

Decree. Prior to commencement of the Work under this Consent Decree, Settling Defendants 

shall provide to EPA certificates of such insurance and a copy of each insurance policy. 

Settling Defendants shall resubmit such certificates and copies of policies each year on the 

anniversary of the effective date of this Consent Decree. If Settling Defendants demonstrate by 

evidence satisfactory to EPA that any contractor or subcontractor maintains insurance 

equivalent to that described above, or insurance covering the same risks but in a lesser 

amount, then, with respect to that contractor or subcontractor. Settling Defendants need 

provide only that portion of the insurance described above which is not maintained by the 

contractor or subcontractor. 

XVHtX. FORCE MAJEURE , , c: ^ v A ^ ^ ' L f 

66|0. "Force majeure," for purposes^ of this Consent Decree, is defined as any event 

arising from causes beyond the control of the-jSettling Dofendonto, of any entity controlled by 

Settling Defendants, or of Settling Defendants' contractors, that delays or prevents the 
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performance of any obligation under this C 
/ 

)nsent Decree despite Settling Defendants' best 

efforts to fulfill the obligation. The requirenjent that the Settling Defendants exercise "best 

efforts to fulfill the obligation" includes using best efforts to anticipate any potential force 

majeure event and best efforts to address fhe effects of any potential force majeure event (1) 

as it is occurring and (2) following the potential force majeure event, such that the delay is 

minimized to the greatest extent possible. ["Force Majeure" does not include financial inability to 

complete the Work or a failure to attain the RAiPerformance StandardsibrtlMjJ&tVI 

P e r f b l J a h c e S t a r i d i l ^ a l t R i S i ^ y b ^ " ^ V ^ l^v^^.^ " a ^ ^ U . ' ^ • ' " ' ' ' f ^ 

647i. If any event occurs or has occurred that may delay the performance of any-^Tr^ 

^-obligation under this Consent Decree, whether or not caused by a force majeure event, the V A . 

Settling ^'^Defendants i j : iSet ty i^®Pi l ,pefeni^^ notify orally 

EPA's Project Coordinator or, in his or her absence, EPA's Alternate Project Coordinator or, in 

the event both of EPA's designated representatives are unavailable, the Director of the 

Superfund Division, EPA Region 5, withjn two (2) days of when Settling Defendants first knew 

that the event might cause a delay. Within five (5) days thereafter, Settling Defendants shall 

provide in writing to EPA an explanation and description of the reasons for the delay; the 

anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the 

delay; a schedule for implementation of any measures to be taken to prevent or mitigate the 

delay or the effect of the delay; the Settling Defendants' rationale for attributing such delay to a 

force majeure event if they intend to assert such a claim; and a statement as to whether, in the 

opinion of the Settling Defendants, such event may cause or contribute to an endangerment to 

public health, welfare or the environment. The Settiing Defendants shall include with any notice 

all available documentation supporting their claim that the delay was attributable to a force 

majeure. Failure to comply with the above requirements shall preclude Settling Defendants 

from asserting any claim of force majeure for that event for the period of time of such failure to 
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comply, and for any additional delay caused by such failure. Settling RA Defendants brSettling 

iE&MM§^hJMts,Ms thei^ be deemed to know of any circumstance of which 

s^^Settl ing RAPefendants pf^"'e"ttMg'0&M;:i|eBflli i '. any entity controlled by sHt|Settling 

H Defendants o r M f f i J l & M p e l r i l i s . or ^ i Settling RAIDefendants" p i B l H l i 

Befeldahts' contractors knew or should have known. 

6272. If EPA agrees that the delay or anticipated delay is attributable to a force 

majeure event, the time for performance of the obligations under this Consent Decree that are 

affected by the force majeure event will be extended by EPA for such time as is necessary to 

complete those obligations. An extension of the time for performance of the obligations 

affected by the force majeure event shall not, of itself,i extend the time for performance of any 

other obligation. If EPA does not agree that the delay or anticipated delay has been or will be 

caused by a force majeure event, EPA will notify the Settling Defendants in writing of its 

decision. If EPA agrees that the delay is attributable to a force majeure event, EPA will notify 

the Settling Defendants in writing of the length of the extension, if any, for performance df the 

obligations affected by the force majeure event. 

6373. If the Settling Defendants elect to invoke the dispute resolution procedures set 

forth in Section X lXg (Dispute Resolution), they shall do so no later than 15 days after receipt 

of EPA's notice. In any such proceeding. Settling Defendants shall have the burden of 

demonstrating by a preponderance of the evidence that the delay or anticipated delay has been 

or will be caused by a force majeure event, that the duration of the delay or the extension 

sought was or will be warranted under the circumstances, that best efforts were exercised to 

avoid and mitigate the effects ofthe delay, and that Settling Defendants complied with the 

requirements of Paragraphs 6 6 | i and-6471', above. If Settling Defendants carry this burden. 
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the delay at issue shall be deemed not to be a violation by Settling Defendants of the affected 

obligation of this Consent Decree identified to EPA and the Court. 

X l X i . DISPUTE RESOLUTION 

6474. Unless otherwise expressly provided for in this Consent Decree, the dispute 

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes 

arising under or with respect to this Consent Decree. However, the procedures set forth in this 

Section shall not apply to actions by the United States to enforce obligations of the Settling 

Defendants that have not been disputed in accordance with this Section. 

65i5. Any dispute which arises under or with respect to this Consent Decree shall in 

the first instance be the subject of informal negotiations between the parties to the dispute. The 

period for informal negotiations shall not exceed 20 days from the time the dispute arises, 

unless it is modified by written agreement of the parties to the dispute. The dispute shall be 

considered to have arisen when one party sends the other parties a written Notice of Dispute. 

6611. a. In the event that the parties cannot resolve a dispute by informal 

negotiations under the preceding Paragraph, then the position advanced by EPA shall be 

considered binding unless, within ten (10) t ! i i ^ ( ^ days after the conclusion of the informal 

negotiation period. Settling Defendants invoke the formal dispute resolution procedures of this 

Section by serving on the United States a written Statement of Position on the matter in dispute, 

including, but not limited to, any factual data, analysis or opinion supporting that position and 

any supporting documentation relied upon by the Settling Defendants. The Statement of 

Position shall specify the Settling Defendants' position as to whether formal dispute resolution 

should proceed under Paragraph 67|7i or Paragraph 687§. 
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b. Within ten (10) tfj^yJiilO) days after receipt of Settling Defendants' 

Statement of Position, EPA will serve on Settling Defendants its Statement of Position, 

including, but not limited to, any factual data, analysis, or opinion supporting that position and 

all supporting documentation relied upon by EPA. EPA's Statement of Position shall include a 

statement as to whether formal dispute resolution should proceed under Paragraph 677|'| or 

66|§. Within ten (IQ) days after receipt of EPA's Statement of Position, Settling Defendants 

may submit a Reply. | ( 

c. If there is disagreement between EPA and the Settling Defendants as to 

whether dispute resolution should proceed under Paragraph 67^7 or 6 8 ^ , the parties to the 

dispute shall follow the procedures set forth in the paragraph determined by EPA to be 

applicable. However, if the Settling Defendants ultimately appeal to the Court to resolve the 

dispute, the Court shall determine which paragraph is applicable in accordance with the 

standards of applicability set forth in Paragraphs 67|7; and 6 6 ^ . 

67jP. Formal dispute resolution for disputes pertaining to the selection or adequacy 

of any response action and all other disputes that are accorded review on the administrative 

record under applicable principles of administrative law shall be conducted pursuant to the 

procedures set forth tn this Paragraph. For purposes of this Paragraph, the adequacy of any 

response action includes, without limitation: (1) the adequacy or appropriateness of plans, 

procedures to implement plans, or any other items requiring approval by EPA under this 

Consent Decree; and (2) the adequacy of the performance of response actions taken pursuant 

to this Consent Decree. Nothing in this Consent Decree shall be construed to allow any dispute 

by Settling Defendants regarding the validity of the ROD's provisions. 

a. An administrative record of the dispute shall be maintained by EPA and 

shall contain all s Statements of p Position, including supporting documentation, submitted 
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pursuant to this Section. Where appropriate, EPA may allow submission of supplemental s 

Statements of p ffosition by the parties to the dispute. 

b. The Director of the Superfund Division, EPA Region 5, will issue a final 

administrative decision resolving the dispute based on the administrative record described in 

Paragraph 6777.a. This decision shall be binding upon the Settling Defendants, subject only to 

the right to seek judicial review pursuant to Paragraph 67e I t e . and d. 

c. Any administrative decision made by EPA pursuant to Paragraph 677^.b. 

shall be reviewable by this Court, provided that a motion for judicial review of the decision is 

filed by the Settling Defendants with the Court and served on all Parties within 10 days of 

receipt of EPA's decision. The motion shall include a description of the matter in dispute, the 

efforts made by the parties to resolve it, the relief requested, and the schedule, if any, within 

which the dispute must be resolved to ensure orderiy implementation of this Consent Decree. 

The United States may file a response to Settling Defendants' motion. 

d. In proceedings on any dispute governed by this Paragraph, Settling 

Defendants shall have the burden of demonstrating that the decision of the Superfund Division 

Director is arbitrary and capricious or otherwise not in accordance with taw. Judicial review of 

EPA's decision shall be on the administrative record compiled pursuant to Paragraph 6777.a. 

66 |1 . Formal dispute resolution for disputes that neither pertain to the selection or 

adequacy of any response action nor are otherwise accorded review on the administrative 

record under applicable principles of administrative law, shall be governed by this Paragraph. 

a. Following receipt of Settling Defendants' Statement of Position submitted 

pursuant to Paragraph 6676, the Director ofthe Superfund Division, EPA Region 5, will issue a 

final decision resolving the dispute. The Superfund Division Director's decision shall be binding 
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on the Settling Defendants unless, within 10 days of receipt ofthe decision, the'Settling 

Defendants file with the Court and serve on the parties a motion for judicial review of the 

decision setting forth the matter in dispute, the efforts made by the parties to resolve it, the 

relief requested, and the schedule, if any, within which the dispute must be resolved to ensure 

orderiy implementation of the Consent Decree. The United States may file a response to 

Settling Defendants' motion. 

b. Notwithstanding Paragraph P Q of Section I (Background) of this Consent 

Decree, judicial review of any dispute governed by this Paragraph shall be governed by 

applicable principles of law. 

69|9. The invocation of formal dispute resolution procedures under this Section 

shall not extend, postpone or affect in any way any obligation ofthe Settling Defendants under 

this Consent Decree, not directly in dispute, unless EPA * ^ l M ^ o r the Court agrees prderl 

othenvise. Stipulated penalties with respect to the disputed matter shall continue to accrue but 

payment shall be stayed pending resolution of the dispute as provided in Paragraph 7689. 

Notwithstanding the stay of payment, stipulated penalties shall accrue from the first day of 

noncompliance with any applicable provision of this Consent Decree. In the event that the 

Settling Defendants do not prevail on the disputed issue, stipulated penalties shall be assessed 

and paid as provided in Section XXll (Stipulated Penalties). 

XXlll STIPULATED PENALTIES 

761B0. Settling ^|Defendants j^^bttl ing O&MJ^J ind^sy a^th| i lase rriay 

shall be liable for stipulated penalties in the amounts set forth in Paragraphs 74§i].a and 72M 
ffi>sjZ\ 

and 73 to the United States forpilure to comply with the requirements of this Consent Decree 

specified below, unless excused under Section XVHtS' (Force Majeure). "Compliance" by 
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Settling ^ Defendants pr Settijhg^gMlPefer^^ may be,̂  shallinclude 

completion of the applicable activities under this Consent Decree or any work plan or other plan 

approved under this Consent Decree identified below in accordance with all applicable 

requirements of law, this Consent Decree, the RA Work Plan and O&M Plan, and any plans or 

other documents approved by EPA pursuant to this Consent Decree and within the specified 

time schedules established by and approved under this Consent Decree. 

7 4 ^ . a. The following stipulated penalties shall accrue per violation per day for 

any noncompliance identified in Subparagraph b: 

Penalty Per Violation Per Day Period of Noncompliance 

$2;6ee |d(Dp 1 st through 14th day / > * - ^ 
$47666 IfOd " ^ ^ ^ ^ 15th through 30th day I ^,^vt*'-^' '^ 

$8,000 4000 - S i ^ ^ ^ 31 st day and beyond 

b. Compliance Milestones. 

1. Failure to adequately or timely complete the following 

submissions/activities set forth in the RA Work Plan shall subject Settling RA Defendants to the 

stipulated penalties established in Subparagraph a.: 

Begin physical on-Site construction of the landfill cap by April 1, 
49997 

Complete physical on-Site construction of the landfill cap 
(including seeding with native vegetation) by September 1, 1999. 

Complete installation of a permanent fence around the SitegWithin ^ - \Tg<^ 
30 days of the landfill cap completion. ZfO^c^tC'V^^k^ A 

Record access and deed restrictions on all property as described ^ ^ Z ^ ^ 
in the ROD withir^SCCdays of entry of this Consent Decree] ^iT'^-t^/^ 

Remove debris from the Site, including but not limited to debris in 
the northeast corner of the Site, by May 7, 1999. 
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(Q'T' A\, 
15)^^^ 

^ 

^ ^ 

Submit to EPA signed access agreement for all property where ' '*^^^:^f '*^ 
access is needed by February 4 15, 1999. 

Complete all other RA Work tasks by the dates required in the 
construction scheduleJoAppendix G1. f. > 

_ .MK.^^J'='''^^LZi^!il^^^r^^»^Jk^'''* '-• : '«^B^ 
i rpv idei&ov^lgR^X?^^ .tb;EiA.'s Project 
iCpbrdir^^:^bj^ytphari actiyitibC 

. ' \ >Sf in r^^ '^ m \ s Failure to adequately or timely complete the following 

submissions/ actrvities set"forth in the O&M Plan aH^hlsCbnMnt Pecrel shall subject Settling 

O&M Defendants to the stipulated penalties established in Subparagraph a.: 

J S ^ I . ..___ ....._ 
ĉ . 6^ty^ August 15, 1999 TO'nsiStehl^itfi the 'scheduiel^i|^p^n'dix|l|^d 

' AAZIP i lMM l I i n . " """"" ~ ^ " '" 
• ^ ^ ( j ^ i^omplete quarteriy groundwater and drinking water monitoring as 

provided in the O&M Plan schedule. 

Initiate O&M as provided in the O&M Plan schedule. 

'Initiate quarteriy groundwater and drinking water monitoring by 

\fiZZ> 

l U z ^ 

Initiate annual groundwater monitoring as provided in the O&M 
Plan schedule. 

Complete annual groundwater monitoring as provided in the O&M 
Plan schedule. 

Initiate five-year review groundwater monitoring as provided in the 
O&M Plan schedule. 

Complete five-year review groundwater monitoring as provided in 
the O&M Plan schedule. 

Complete O&M as provided in the O&M Plan schedule. 

^ 

^ 

Payment of any gast '^^ppnse Costs installment paymentby the 
^ i t y as required by this Consent Decree f e x i ^ f i ^ E ^ e t ^ ^ ^ 

not beiassessed!anyjpenalty based on the XBity'sfailuretto make 
any^jchiisjteLlljTignipaym 

P a ; p i | i l l S h e f i a s f F ^ p p i ^ C b s t s payme i i t - ^ f l l l i k i i i s 
req l i i red 'by i i i ^pr isen| l^^ee iexce0 
issessedjariy^nJlty|B|sl^^ 
payrjSit l 

PjyrnentjpMieiiMyLelg.esppnse G —^ ^ ^ 
Deckeĵ ^ ĵqM!Sliy::thÎ ^^^ «-7 ' ^ "̂f"̂  
Implementation ofthe access and institutional controls by Decker; 
on property owned by Decker 'pnihe|ifSjacerit;prafcejs. as 
provided in Paragraph 2 6 ^ of this Consent Decree. 
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7282. The following stipulated penalties shall accrue per violation per day for failure 

of Settling RA Defendants and ̂  Settling O&M Defendants to submit timely or adequate 

reports or other written documents pursuant to the RA Work Plan and O&M Plan, respectively, 

and this Consent Decree: 

Penalty Per Violation Per Day Period of Noncompliance 

$ 500 1st through 14th day 

$1,000 15th through 30th day Jk^.u^---'-—' 

$2,000 31 st day and beyond 

73̂  tn the event that CPA assumes performance of a portion or all of the f ^ Work 

pursuant to Paragraph 90 of Section XXl (Covenants Not to Sue by PlaintifO, Settling RA 

Defendants shall be liable for a stipulated penalty in the amount of $2.6 million. In the event 

that CPA assumes performance of a portion or all of the.O&M Work pursuant to Paragraph 90 

of Section XXl (Covenants Not to Sue by PlaintifO, Settling O&M Defendants shall be liable for 

a stipulated penalty in the amount of $0,589 million. 

7483. All penalties shall begin to accrue on the day after the complete performance 

is due or the day a violation occurs, and shall continue to accrue through the final day of the 

correction of the noncompliance or completion of the activity. However, stipulated penalties 

shall not accrue: (1) with respect to a deficient submission under Section Xlll (EPA Approval of 

Plans and Other Submissions), during the period, if any, beginning on the 31st day after EPA's 

receipt of such submission until the date that EPA notifies Settling Defendants of any 

deficiency; (2) with respect to a decision by the Director ofthe Superfund Division, EPA Region 

5, under Paragraph 67^|.b or 6678.a of Section XIXX (Dispute Resolution), during the period, if 

any, beginning on the 21st day after the date that Settiing Defendants' reply to EPA's Statement 

of Position is received until the date that the Director issues a final decision regarding such 
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dispute; or (3) with respect to judicial review by this Court of any dispute under Section XlXXl 

(Dispute Resolution), during the period, if any, beginning on the 31st day after the Court's 

receipt of the final submission regarding the dispute until the date that the Court issues a final 

decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of 

separate penalties for separate violations of this Consent Decree. 

75821. Following EPA's determination that Settling ^jDefendants have failed to 

comply with aflRA requirement of this Consent Decree, EPA may give Settling ^iDefendants 

written notification of the same and describe the noncompliance. EPA may send the Settling 

RM Defendants a written demand for the payment of the penalties. However, penalties shall 

accrue as provided in the preceding Paragraph regardless of whether EPA has notified the 

Settling '^_ Defendants of a violation. 

§5M.. "Fbllowirig!EPAis?deterhiinatibiTlthat^ to 

cpmpiy with#liO&tyi|iqujrem 

DefendantSjWnttep nQtifipatipoipfihejsamp 

thli^rtlingXD&M v^ffllendernand fonithe paym^pf^peJna l t i e i j f HqweyeQ 

penalti^:sliM!l^?rub^s pfidvided[jn4t»^ppece€^ 

n o t i j ^ n l M ^ i i g ; M M : ^ n d l i t s W v l l t i l S • ^ 2 f 3 

76,^. All penalties accruing under this Section shall be due and payable to the 

United States within 30 days of the Settling Defendants' receipt from EPA of a demand for 

payment of the penalties, unless Settiing Defendants invoke the Dispute Resolution procedures 

under Section XIXXl (Dispute Resolution). All payments to the United States under this Section 

shall be paid by certified or cashier's check(s) made payable to "EPA Hazardous Substances 

Superfund," shall be mailed to the U.S. Environmental Protection Agency, Superfund 

Accounting, P.O. Box 70753, Chicago, Illinois 60673, shall indicate that the payment is for 
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stipulated penalties, and shall reference the EPA Region and Site/Spill ID # 05-AN, the DOJ 

Case Number 90-11-2-1109, and the name and address of the party making payment. Copies 

of check(s) paid pursuant to this Section, and any accompanying transmittalletter(s), shall be 

sent to the United States as provided in Section XXVIll (Notices and Submissions), and to the 

addressees in Paragraph 546S of this Consent Decree. 

778]^. The payment of penalties rllMing^^S^SAlSfoMfshall not alter in any way 

Settling ^^Defendants' obligation to complete the performance of the F^|Work required under 

this Consent Decree. 

88g«,#he,paymerit'of:penaltiesrp!lat!ng|tpfthe|Q JiotMlteyiQlany ;way 

SMlirig^OM&iieferidaril^lpbligati 

H^ejthisiCbnsbriLpbb^j 

76 '^ . Penalties shall continue to accrue as provided in Paragraph 7481 during any 

dispute resolution period, but need not be paid until the following: 

a. If the dispute is resolved by agreement or by a decision of EPA that is not 

appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within 15 

days of the agreement or the receipt of EPA's decision or order; 

b. If the dispute is appealed to this Court and the United States prevails in 

whole or in part. Settling Defendants shall pay all accrued penalties determined by the Court to 

be owed to EPA within 60 days of receipt of the Court's decision or order, except as provided in 

Subparagraph c below; 

c. If the District Court's decision is appealed by any Party, Settiing 

Defendants shall pay all accrued penalties determined by the District Court to be owing to the 
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United States into an interest-bearing escrow account within 60 days of receipt of the Court's 

decision or order. Penalties shall be paid into this account as they continue to accrue, at least 

every 60 days. Within 15 days of receipt of the final appellate court decision, the escrow agent 

shall pay the balance of the account to EPA or to Settling Defendants to the extent that they 

prevail. 

7990. a. If Settling Defendants fail to pay stipulated penalties when due, the 

United States may institute proceedings to collect the penalties, as well as interest. Settling 

Defendants shall pay Interest on the unpaid balance, which shall begin to accrue on the date of 

demand made pursuant to Paragraph 76. 

b. Nothing in this Consent Decree shall be construed as prohibiting, altering, 

or in any way limiting the ability of the United States to seek any other remedies or sanctions 

available by virtue of Settling Defendants' violation of this Decree or of the statutes and 

regulations upon which it is based, including, but not limited to, penalties pursuant to Section 

122(1) of CERCLA. Provided, however, that the United States shall not seek civil penalties 

pursuant to Section 122(1) of CERCLA for any violation for which a stipulated penalty is 

provided herein, except in the case of a willful violation of the Consent Decree. 

66'@ Notwithstanding any other provision of this Section, the United States may, in 

its unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant 

to this Consent Decree. 

XXli]. COVENANTS NOT TO SUE BY PLAINTIFF 

6 4 ^ . In consideration of the actions that will be performed and the payments that will 

be made by the Settling O&M Defendants under the terms of the Consent Decree, and except 

as specifically provided in Paragraphs 8213', 63|4, and 69311 of this Section, the United States 
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zzZ '̂-̂  
i f v ^ - ' ^ ^ C / • 

covenants not to sue or to take administrative actior\ against Settling O&M Defendants pursuant 

to Sections 106 and 107(a) of OERCLA and Section^003 of RCRA relating to the Site. Except 

w l^th respect to future pri^nt\liability of the Gity Sett|ijni^|0&Mipbfe these covenants 

not to sue shall take effect uponlblt iry'oWJiiWn^rif Decree, the receipt by CPA of the 

payments required by Paragraphs 54 and 55 of Section XVI (Reimbursement of Response 

Costs), except with respect to future liability of Decker, these covenants not to sue shall take 

effect upon the receipt by CPA ofthe payments required by Paragraph 55 of Section XVI 

(Reimbursement of Response Costs). With respect to future/liability of the Settling O&M 

Defendants, these covenants not to sue shall take effect upon Certification of Completion of 

Operation and Maintenance JQ&l>/i.\/yGffk by EPA pursuant to Paragraph 54^ .b of Section XlVVlj 

(Certification of Completion). These pbntinB'^d,pfferctivbn"^s?of tfi covenants not to sue are 

conditioned upon the satisfactory performance by Settling O&M Defendants of their obligations 

under this Consent Decree. These covenants not to sue extend only to the Settling O&M 

Defendants and do not extend to any other person! i ^ e s ^ ^ v ^ S i ^ n i ^ l t o sue''(^Kl ,,.. oTL^^.tZ'-d^ 

reservatipnsifpf rights theretp)>shalbatspiapPlytpj.Settling:0&M Defendantsgpfficersr/directprs.; 

andjernplpyjees, successors,;and asjigns, butonlyitcithevextent; that the aljegedjiabjlity pMhe 

offieer, director, employee.^successor or assign is based .oniits/status andJinlitseapacityjrasian 

piffi^t-direpbr. empJip^Muccess^ 

^teriFthatjthefiilegi^ll^inty arb 

ppfeindanti 

8293. United States' Pre-certification Reservations. Notwithstanding any other 

provision of this Consent Decree, the United States reserves, and this Consent Decree is 

without prejudice to, the right to institute proceedings in this action or in a new action, or to 

issue an administrative order seeking to compel Settling O&M Defendants 

66 



DRAFT - JANUARY 15,1999 

a-. to perform further response actions relating to the Sitei or • 

h. t̂o reimburse the United States for additional costs of responsel if, prior to 

Certification of Completion of the Remedial Action ^ M V^rk: 

(1) conditions at the Site, previously unknown to EPA, are discovered, 
or 

(2) information, previously unknown to EPA, is received, in whole or 
in part. 

and these previously unknown conditions or information together with any other relevant 

information indicates that the Remedial Action OpeMt ipr i^^ Mainrena^p is not protective of 

human health or the environment. 

63§4. United States' Post-certification Reservations. Notwithstanding any other 

provision of this Consent Decree, the United States reserves, and this Consent Decree is 

without prejudice to, the right to institute proceedings in this action or in a new action, or to 

issue an administrative order seeking to compel Settling O&M Defendants 

a. to perform further response actions relating to the Site or 

b. to reimburse the United States for additional costs of response if, 

subsequent to Certification of Completion of the Remedial Action p&MlWork: 

(1) conditions at the Site, previously unknown to EPA, are discovered, 
or 

(2) information, previously unknown to EPA, is received, in whole or 
in part. 

and these previously unknown conditions or this information together with other relevant 

information indicate that the Remedial Action !©peratipnfeahd|M|iiritehahG^ is not protective of 

human health or the environment. 
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6695. For purposes of Paragraph 8693, the information and the conditions known to 

EPA shall include only that information and those conditions known to EPA as of the date the 

ROD was signed ofSlodgingpf thislEonseriLDecree and set forth in the Record of Decision for 

the Site arothe administrative recorpli^^Mg&uppQCting the Record of Decision. For 

purposes of Paragraph 67^;, the information and the conditions known to EPA shall include 

only that information and those conditions known to EPA as of the date of Certification of 

Completion of the Remedial Action O&MiWorlQ and set forth in the Record of Decision, the 

pitbl j i lei administrative record supporting the Record of Decision, the post-ROD 

administrative record, or in any information received by EPA pursuant to the requirements of 

this Consent Decree prior to Certification of Completion of the Remedial Action g&MsWprlc. 

6596. In consideration of the actions that will be performed by the Settling RA 

Defendants under the terms of the Consent Decree, and except as specifically provided in 

Paragraphs 8697, 8798, and 8 9 1 ^ of this Section, the United States covenants not to sue or to 

take administrative action against Settling RA Defendants pursuant to Sectipns 106 and 107(a) 

of CERCLA and Section 7003 of RCRA relating to the Site. Mith M F M I ^ ^ P l i M n i i l i B 

thii/^Settlingil^:pe^dan^ithesecpvenants^n^ 

,©pnserit|DeQree. With respect to future liability, these covenants not to sue shall take effect 

upon Certification of Completion of the Remedial Action R^Vprg by EPA pursuant to 

Paragraph 5^^ .b of Section XIV§i; (Certification of Completion). These ^ntiriued 

ejEct^nesCpTthe^ covenants not to sue are conditioned upon the satisfactory performance 

by Settling RA Defendants of their obligations under this Consent Decree. These covenants 

not to sue extend only to the Settling RA Defendants and do not extend to any other person. 

ihese;^^iV5enalt | jnp]^su§i id l^ 

Pefenda^Jpffiderslffir^prs, an^̂ ^ 

thaHhe^allegediliabjIityj^pf the pffic§r, dir^ctpr,iernpJpye£,isucGessorp£;a_ssign igjbased p j its 
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statusfand ;in its?capaGity|as^ 

RAS^^idaritiaricllnplJt^il^;^^ 

liaiiMylblthe S§ftlin^Ri<°I^ 

6611. United States' Pre-certification Reservations. Notwithstanding any other 

provision of this Consent Decree, the United States reserves, and this Consent Decree is 

without prejudice to, the right to institute proceedings in this action or in a new action, or to 

issue an administrative order seeking to compel Settling RA Defendants 

-a-. to perform further response actions relating to the Site| or 

to reimburse the United States for additional costs of responsel if, prior to 

Certification of Completion ofthe Remedial Action: 

(1) conditions at the Site, previously unknown to EPA, are discovered, 
or 

(2) information, previously unknown to EPA, is received, in whole or 
in part. 

and these previously unknown conditions or information together with any other relevant 

information indicates that the Remedial Action is not protective of human health or the 

environment. 

6791. United States' Post-certification Reservations. Notwithstanding any other 

provision of this Consent Decree, the United States reserves, and this Consent Decree is 

without prejudice to, the right to institute proceedings in this action or in a new action, or to 

issue an administrative order seeking to compel Settling RA Defendants 

-to perform further response actions relating to the Site| or 
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b̂  to reimburse the United States for additional costs of response! if, 

subsequent to Certification of Completion of the Remedial Action: 

(1) conditions at the Site, previously unknown to EPA, are discovered, 
or ' 

(2) information, previously unknown to EPA, is received, in whole or 
in part. 

and these previously unknown conditions or this information together with other relevant 

information indicate that the Remedial Action is not protective of human health or the 

environment. 

86i9. For purposes of Paragraph 8697j, the information and the conditions known to 

EPA shall include only that information and those conditions known to EPA as of the date the 

ROD was signed Bf l p l g [ n ^ ^ ^ j ^ ^ ^ 1 [ ' ^ ^ ^ e ^ ^ . and set forth in the Record of Decision for 

the Site and the administrative record ̂ ^ ^ ^ i t e f l j j l supporting the Record of Decision. For 

purposes of Paragraph 8 7 ^ , the information and the conditions known to EPA shall include 

only that information and those conditions known to EPA as of the date of Certification of 

Completion of the Remedial Action RMSJ/pP and set forth in the Record bf Decision, t h e ^ l ^ 

Bjjlil administrative record supporting the Record of Decision, the post-ROD administrative 

record, or in any information received by EPA pursuant to the requirements of this Consent 

Decree prior to Certification of Completion of the Remedial Action R^\Noii§, 

89|5!P. General reservations of rights. The covenants not to sue set forth above do 

not pertain to any matters other than those expressly specified in Paragraphs 84|i2 and 6 5 ^ . 

The United States reserves, and this Consent Decree is without prejudice to, all rights against 

Settling Defendants with respect to all pther matters, including but not limited to, the following: 
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a. claims based on a failure by Settling Defendants to meet a requirement of 

this Consent Decree; 

b. liability arising from the past, present, or future disposal, release, or threat 

of release of Waste Materials outside of the Site; 

c. liability for future disposal of Waste Material at the Site, other than as 

provided in the ROD, the Work, or otherwise ordered ^ h o n i e d by EPA; 

d. liability for damages for injury to, destruction of, or loss of natural 

resources, and for the costs of any natural resource damage assessments; 

e. criminal liability; 

f. liability for violations of federal or state law which occur during or after 

implementation ofthe Remedial Acfion; and 

ROD. 

g. liability for implementation of the contingent/remedy»provided for in the • . . 

96TS- Work Takeover, tn the event EPA determines that Settling Defendants have 

ceased implementation of any portion of the Work, are seriously or repeatedly deficient or late 

in their performance of the Work, or are implementing the Work in a manner which may cause 

an endangerment to human health or the environment, EPA may assume the performance of 

all or any portions of the Work as EPA determines necessary. Settling Defendants may invoke 

the procedures set fiarth in Section X\XM (Dispute Resolution), Paragraph 6471, to dispute 

EPA's determination that takeover of the Work is warranted under this Paragraph. Costs 

incurred by the United States ri^ ij^brislstent^^hlheXNCg performing the Work pursuant to 
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this Paragraph shall be reimbursed to EPA by the respective Settling Defendants within 30 days 

of receipt of a demand for payment by EPA. 

94JIgi2. Notwithstanding any other provision of this Consent Decree, the United 

States retains all authority and reserves all rights to take any and all response actions 

authorized by law. 

XXH® COVENANTS BY SETTLING DEFENDANTS 

92t i l l . Covenant Not to Sue. Subject to the reservations in Paragraph 9 3 2 ^ , 

Settling Defendants hereby covenant not to sue and agree not to assert any claims or causes 

of action against the United States with respect to the Site, and Past and Future Response 

Costs as defined herein, or this Consent Decree, including, but not limited to: 

a. any direct or indirect claim for reimbursement from the Hazardous 

Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) 

through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law; 

b. any claims against the United States, including any department, agency 

or instrumentality of the United Statesf under CERCLA Sections 107 or 113 related to the Site; 

c. any claims arising out of response activities at the Site, including claims 

based on EPA's selection of response actions, oversight of response activities or approval of 

plans for such activities; or 

d- any claims for costs, fees or expenses incurred in this action, including claims 

under 28 U.S.C. § 2412 (Equal Access to Justice Act), as amended. 

72 



DRAFT - JANUARY 15, 1999 

93 ip l . The Settling Defendants reserve, and this Consent Decree is without 

prejudice to, claims against the United States, subject to the provisions of Chapter 171 of Title 

28 of the United States Code, for money damages for injury or loss of property or personal 

injury or death caused by the negligent or wrongful act or omission of any employee of the 

United States while acting within the scope of his office or employment under circumstances 

where the United States, if a private person, would be liable to the claimant in accordance with 

the law of the place where the act or omission occurred. However, any such claim shall not 

include a claim for any damages caused, in whole or in part, by the act or omission of any 

person, including any contractor, who is not a federal employee as that term is defined in 28 

U.S.C. § 2671; nor shall any such claim include a claim based on EPA's selecfion of response 

actions, or the oversight or approval of the Settling Defendants' plans or activities. The 

foregoing applies only to claims which are brought pursuant to any statute other than CERCLA 

and for which the waiver of sovereign immunity is found in a statute other than CERCt_A; 

941@|. Nothing in this Consent Decree shall be deemed to constitute 

preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 

40 C F R - § 300.700(d). 

951(51. Settling Defendants agree to waive all claims or causes of action ((0xi^pt 

^^f^ iZ- -^^ _,.._ __ _ _,. ..,_ _ 
_ ^ clalms|tp erifp^^bligatiplSii lpier t j i l ^ ^ they may have for all n^atters 

Matte^fAddj^sCdlhereiri relating to the Site, including for contribution, against each other and 

the following persons: 

a. any person (i) whose liability to Settling Defendants with respect to the Site 

is based solely on CERCt_A § 107(a)(3) or (4), (ii) who arranged for the disposal, treatment, or 

transport for disposal or treatment, or accepted for transport for disposal or treatment, of only 

Municipal Solid Waste or Sewage Sludge owned by such person, and (iii) who is a Small 
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Business, a Small Non-profit Organization, orthe Owner, Operator, or Lessee of Residential 

Property; and 

b. any person (i) whose liability to Settling Defendants with respect to the Site 

is based solely on CERCLA § 107(a)(3) or (4), and (ii) who arranged forthe disposal, treatment, 

or transport for disposal or treatment, or accepted for transport for disposal or treatment, of 55 

gallons or less of liquid materials containing hazardous substances, or 100 pounds or less of 

solid materials containing hazardous substances, except where EPA has determined that such 

material contributed or could contribute significantly to the costs of response at the Site. 

XXHtV. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION 

963M7l- Nothing in this Consent Decree shall be construed to create any rights in, or 

grant any cause of action to, any person not a Party to this Consent Decree. The preceding 

sentence shall not be construed to waive or nullify any rights that any person not a signatory to 

this decree may have under applicable law. Each of the Parties expressly reserves any and all 

rights (including, but not limited to, any right to contribution), defenses, claims, demands, and 

causes of action which each Party may have with respect to any matter,.transaction, or 

occurrence relating in any way to the Site against any person not a Party hereto, except as 

provided in Paragraph 95|06. 

97-tW'.- The Parties agree, and by entering this Consent Decree this Court finds, that 

the Settling Defendants are entitled, as of the effective date of this Consent Decree, to 

protection from contribution actions or claims as provided by CERCLA Section 113(0(2), 42 

U.S.C. § 9613(0(2) for m Matters a Iddressed in this Consent Decree. ThiS/^iWBjlLPrf 

xymm^mmr^r:^••'-''••'''-'•'•^S^^'iW''W'^• ' ' i i '^-- l ' , i^.- 'sfi^^rTS.'-^w^f;^irrM>.' '^rr.^. 'T%7s:rr^irr^ ./•tifyww.-t-rrr.f-.-i.^fjs.raira 

R[aateptipn:s]nallplstP.apply;tothe^ttlingli^ 

si^c_essprs**and; ass ign^ 
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ernplpygbisuccesspripiftassigniis based on itsfstatu^rid ingtepapacitv^l^n Pfficeripirectpiif 

e j ^ l b y i ^ u c c ^ s p l i ^ s s i ^ n l p f thej^ettlirigiDefeiMant, l ^ h p i t i i i i ^ ^ e n t l i i ^an j^ l l i i ^bd 

liaBility aTbse inlependeillpof4h§iaNe^d l i a S p o f t^JSettlmg ] ^ ^ndan t i 

98 j . l i . The Settling Defendants agree that with respect to any suit or claim for 

contribution brought by them for matters related to this Consent Decree they will notify the 

United States in writing no later than 66 forty^ye (45) days prior to the initiation of such suit or 

claim. 

992'4 p. The Settling Defendants also agree that with respect to any suit or claim for 

contribution brought against them for matters related to this Consent Decree they will notify in 

writing the United States within 46 fff^mF(|l l | days of service of the complaint on them, tn 

addition. Settling Defendants shall notify the United States within 40 frrteenM5); days of service 

or receipt of any Motion for Summary Judgment and within 40 fifteenf^ 5) days of receipt of any 

order from a court setting a case for trial. 

400|jfl;. In any subsequent administrative or judicial proceeding initiated by the 

United States/for injunctive relief, recovery of response costs, or other appropriate relief relating 

to the Site, Settling Defendants shall not assert, and may not maintain, any defense or claim 

based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-

splitting, or other defenses based upon any contention that the claims raised by the United 

States/in the subsequent proceeding were or should have been brought in the instant case; 

provided, however, that nothing in this Paragraph affects the enforceability ofthe covenants not 

to sue set forth in Section XXlll (Covenants Not to Sue by PlaintifO- ^ ^ 1^ fe 

XXIWI- ACCESS TO INFORMATION 
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404112. Settling Defendants shall provide to EPA, upon request, copies of all 

documents and information within their possession or control or that of their contractors or 

agents relating to activities at the Site or to the implementation of this Consent Decree, 

including, but not limited to, sampling, analysis, chain of custody records, manifests, trucking 

logs, receipts, reports, sample traffic routing, correspondence, or other documents or 

information related to the Work. Settling Defendants shall also make available to EPA, H'c^ 

^quesKtBYheparty id^ftifie^^ Su6missiol^)lfor purposes of 

investigation, information gathering, or testimony, their employees, agents, or representatives 

with knowledge of relevant facts concerning the performance of the Work. 

402^11. a. Settling Defendants may assert business confidentiality claims covering 

part or all of the documents or information submitted to Plaintiff under this Consent Decree to 

the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. 

§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be 

confidential by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If 

no claim of confidentiality accompanies documents or information when they are submitted to 

EPA, or if EPA has notified Settling Defendants that the documents or information are not 

confidential under the standards of Section 104(e)(7) of CERCLA, the public may be given 

access to such documents or information without further notice to Settling Defendants. 

b. The Settling Defendants may assert that certain documents, records and 

other information are privileged under the attorney-client privilege or any other privilege 

recognized by federal law. If the Settling Defendants assert such a privilege in lieu of providing 

documents, they shall provide the Plaintiff with the following: (1) the title ofthe document, 

record, or information; (2) the date ofthe document, record, or information; (3) the name and 

title of the author of the document, record, or information; (4) the name and title of each 
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addressee and recipient; (5) a description ofthe contents ofthe document, record, or 

information: and (6) the privilege asserted by Settling Defendants. However, no documents, 

reports or other information created or generated pursuant to the requirements of the Consent 

Decree shall be withheld on the grounds that they are privileged. 

403|14;. No claim of confidentiality shall be made with respect to any data, including, 

but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or 

engineering data, or any other documents or information evidencing conditions at or around the 

Site. 

XXVIl. RETENTION OF RECORDS 

4e4;T;jl. a. Until 10 years after the Settling RA Defendants' receipt of EPA's 

notification pursuant to Paragraph 50B8;.b of Section XIV|/| (Certification of Completion), each 

Settling RA Defendant shall preserve and retain all records and documents now in its 

possession or control or which come into its possession or control that relate in any manner to 

the performance of the Work or liability of any person for response actions conducted and to be 

conducted at the Site, regardless of any corporate retention policy to the'contrary. Until 10 

years after the Settling RA Defendants' receipt of EPA's notification pursuant to 

Paragraph 505i.b of Section X1VV| (Certification of Completion), Settling RA Defendants shall 

also instruct their contractors and agents to preserve all documents, records, and information of 

whatever kind, nature or description relating to the performance of the Work. 

b. Until 10 years after the Settling O&M Defendants' receipt of EPA's 

notification pursuant to Paragraph 54^ .b of Section XlVVf (Certification of Completion), each 

Settling O&M Defendant shall preserve and retain all records and documents now in its 

possession or control or which come into its possession or control that relate in any manner to 
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the performance of the Work or liability of any person for response actions conducted and to be 

conducted at the Site, regardless of any corporate retention policy to the contrary. Until 10 

years after the Settling O&M Defendants' receipt of EPA's notification pursuant to 

Paragraph 545§.b of Section XPy|/l (Certification of Completion), Settling O&M Defendants 

shall also instruct their contractors and agents to preserve all documents, records, and 

information of whatever kind, nature or description relating to the performance of the Work. 

465;i i i . At the conclusion of this document retention period, Settling Defendants 

shall notify the United States at least 90 days prior to the destruction of any such records or 

documents, and, upon request by the United States, Settling Defendants shall deliver any such 

records or documents to EPA. The Settling Defendants may assert that certain documents, 

records and other information are privileged under the attorney-client privilege or any other 

privilege recognized by federal law. If the Settling Defendants assert such a privilege, they 

shall provide the Plaintiffs with the following: (1) the title of the document, record, or 

information; (2) the date ofthe document, record, or information; (3) the name and title ofthe 

author ofthe document, record, or information; (4) the name and title of .each addressee and 

recipient; (5) a description ofthe subject ofthe document, record, or information; and (6) the 

privilege asserted by Settling Defendants. However, no documents, reports or other 

information created or generated pursuant to the requirements of the Consent Decree shall be 

withheld on the grounds that they are privileged. 

4661 IJ . Each Settling Defendant hereby certifies individually that, to the best of its 

knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed 

or othenwise disposed of any records, documents or other information relating to its potential 

liability regarding the Site since notification of potential liability by the United States or the State 

- 7 8 -



DRAFT - JANUARY 15, 1999 

or the filing of suit against it regarding the Site and that it has fully complied with any and ali 

EPA requests for informafion pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C. 

9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927. 

XXVlli;. NOTICES AND SUBMISSIONS 

467|:18. Whenever, under the terms of this Consent Decree, written notice is 

required to be given or a report or other document is required to be sent by one Party to 

another, it shall be directed to the individuals at the addresses specified below, unless those 

individuals or their successors give notice of a change to the other Parties in writing. All notices 

and submissions shall be considered effective upon receipt, unless othenwise provided. Written 

notice as specified herein shall constitute complete satisfaction of any written notice 

requirement ofthe Consent Decree with respect to the United States, EPA, and the Settling 

Defendants, respectively. 

As to the United States: 

and 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-76'l 1 
Re: DJ# 90-11-2-1109 

Director, Superfund Division 
United States Environmental Protection Agency 
Region 5 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

As to EPA: Jon Peterson 
EPA Project Coordinator 
United States Environmental Protection Agency 
Region 5 
77 West Jackson Boulevard 
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Chicago, Illinois 60604 

As to the Settling RA Defendants: [Name] "^A-CjgJc ^ J l Z l ; ^ ^ 
Settling Defendants' Project CpQ^dinator 
[Address] 

As to the Settling O&M Defendants: [Name] 
Settling Defendants' Project Coordinator 
[Address] 

XXVHlXi EFFECTIVE DATE 

468|39. The effective date of this Consent Decree shall be the date upon which this 

Consent Decree is entered by the Court, except as othenwise provided herein. 

XXVHtl. RETENTION OF JURISDICTION 

409|2S. This Court retains jurisdiction over both the subject matter of this Consent 

Decree and the Settling Defendants for the duration of the performance of the terms and 

provisions of this Consent Decree for the purpose of enabling any of the Parties to apply to the 

Court at any time for such further order, direction, and relief as may be necessary or 

appropriate for the construction or modification of this Consent Decree, or to effectuate or 

enforce compliance with its terms, or to resolve disputes in accordance with Section X I X ^ 

(Dispute Resolution) hereof. 

XXlXXj!. APPENDICES 

446321. The following appendices are attached to and incorporated into this 

Consent Decree: 

"Appendix A" is the RA Work Plan. 

"Appendix B" is the O&M Plan. 

fAPPendixC-isithe Legal. Descnption of the Adjacent Pareels.̂  

"Appendix G 1 " is the ROD. 
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"Appendix 6 E" is the Remedial Design 

"Appendix E I " is the description and/or map of the Site 

"Appendix F |G" is the Draft Easement. 

•-fAplendt-MlttifeiSTiieii^^^ 

"Appendix G I" is the EPA-approvecUDonstruction Schedule. 

XXXtl. COMMUNITY RELATIONS 

444H2. Settling Defendants shall propose to EPA their participation in the 

community relations plan to be developed by EPA. EPA will determine the appropriate role for 

the Settling Defendants under the Plan. Settling Defendants shall also cooperate with EPA in 

providing information regarding the Work to the public. As requested by EPA, Settling 

Defendants shall participate in the preparation of such information for dissemination to the 

public and in public meetings which may be held or sponsored by EPA to explain activities at or 

relating to the Site. 

XXXI[P. MODIFICATION 

442I23. Schedules specified in this Consent Decree for completion of the Work may 

be modified by agreement of EPA and the Settling Defendants. All such modifications shall be 

made in writing. 

443i l4. a. Except as provided in Paragraph 13 ("Modification of the RA Work 

Plan or related Work Plans"), no material modifications shall be made to the RA Work Plan 

without written notification to and written approval of the United States, Settling RA Defendants, 

and the Court. Prior to providing its approval to any modification, the United States will provide 

the State S^dsiM'lMO&li/i^fendants^^ a reasonable opportunity to review and comment 

on the. proposed modification. Modifications to the RA Work Plan that do not materially alter ^ ^ s d 0 ^ - ^ 

that document may be made by written agreement between EPA, after providing the State] ̂p ; , ^ v - * - -
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a reasonable opportunity to review and comment on the proposed modification,'and the Settling 

RA Defendants. 

b. Except as provided in Paragraph 4 6 ^ ("Modification of the O&M Plan or 

Related Plans"), no material modifications shall be made to the O&M Plan without written 

notificafion to and written approval ofthe United States, Settling O&M Defendants, •afrditTa 

Court. Prior to providing its approval to any modification, the United States will provide the 

State with a reasonable opportunity to review and comment on the proposed modification. 

Modifications to the O&M Plan that do not materially alter that document may be made by 

written agreement between EPA, after providing the State with a reasonable opportunity to 

review and comment on the proposed modification, and the Settling O&M Defendants. 

444tl2§. Nothing in this Decree shall be deemed to alter the Court's power to 
\C^.^->*ZSZ 
3cree shall 

enforce, supervise or approve modifications to this Consent Decree. 

XXXHIV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

445311. This Consent Decree shall be lodged with the Court for a period of not less 

than thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of 

CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right 

to withdraw or withhold its consent if the comments regarding the Consent Decree disclose 

facts or considerations which indicate that the Consent Decree is inappropriate, improper, or 

inadequate. Settling Defendants consent to the entry of this Consent Decree without further 

notice. 

"HOlMi- If for any reason the Court should decline to approve this Consent Decree 

in the form presented, this agreement is voidable at the sole discretion of any Party and the 

terms of the agreement may not be used as evidence in any litigation between the Parties. 
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XXXHti. SIGNATORIES/SERVICE 

4 4 7 1 ^ . Each undersigned representative of a Settling Defendant to this Consent 

Decree and the Assistant Attorney General for the Environment and Natural Resources Division 

of the Department of Justice certifies that he or she is fully authorized to enter into the terms 

and conditions of this Consent Decree and to execute and legally bind such Party to this 

document. 

446121. Each Settling Defendant hereby agrees not to oppose entry of this Consent 

Decree by this Court or to challenge any provision of this Consent Decree unless the United 

States has notified the Settling Defendants in writing that it no longer supports entry of the 

Consent Decree. 

449^116• Each Settling Defendant shall identify, on the attached signature page, the 

name, address and telephone number of an agent who is authorized to accept service of 

process by mail on behalf of that Party with respect to all matters arising under or relating to 

this Consent Decree. Settling Defendants hereby agree to accept service in that manner and to 

waive the formal service requirements set forth in Rule 4 of the Federal Rules of Civil 

Procedure and any applicable local rules of this Court, including, but not limited to, service of a 

summons. 

XXXIVH. FINAL JUDGMENT 

420T31|. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a final judgment between and among the United States and the Settling 

Defendants. The Court finds that there is no just reason for delay and therefore enters this 

•^idgmeflt as a final judgment under Fed. R. Civ. P. 54. 
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SO ORDEREDl fM i iG iS^ tMi lM i lEP iTHIS _ DAY OF 1999. 

United States District Judge 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. 
City of Albion. Michigan et al.. Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site. 

FOR THE UNITED STATES OF AMERICA: 

Date Lois J. Schiffer 
Assistant Attorney General 
Environment and Natural Resources Division 
U.S. Department of Justice . 
Washington, D.C. 20530 

Date Francis J. Biros 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20530-7611 

Date W. Francesca Ferguson 
Assistant United States Attorney 
Western District of Michigan 
U.S. Department of Justice 
P.O. Box 208 
Grand Rapids, Michigan 49501-25110 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. 
Citv of Albion. Michigan et al.. Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site. 

FOR THE UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY: 

Date David A. Ullrich 
Acting Regional Administrator, Region 5 
U.S. Environmental Protection Agency 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

Date Connie Puchalski 
Assistant'Regional Counsel 
U.S. Environmental Protection Agency 
Region 5 
77 West Jackson Boulevard 
Chicago, Illinois 60604 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. 
Citv of Albion. Michigan et al.. Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site. 

Date 

FOR 

Signature: 

COMPANY, INC. 

Name (print): 
Title: 
Address: 

Agent Authorized to Accept Service on Behalf of Above-signed Party: 

Name (print): 
Title: 
Address: 

Ph. Number: 
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r e p r e s e » i t a t i v e s ( i n c l u d i n g c o n t r a c t o r s ) , f o r t h e p u r p o s e o f c o n d u c t i n g - a n y a n d a l l a c t i v i t i e s 
n e c e & s a r y f o r m a i n t a i n i n g , i n s p e c t i n g o r s a n ^ p l i n g a n y g r o u n d w a t e r m o n i t o r i n g w e l l o n t h o s e 
p r o p e r t i e s - w h e r e a c c e s s i s n e c e s s a r y f o r t h e m a i n t e n a n c e , i n s p e c t i o n o r s a m p l i n g o f a n y 
g r o v j n d v v a t e r n n o n i t o r i n g vs/-ell. 
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3 3 . JFo> t h o s e a r e a s o f t h e S i t e , o r a n y o t h e r p r o p e r t y w h e r e a c c e s s i s n e e d e d f o r t h e s a m p l i n g o f 
r e s i d e n t i a l - w e l l s , a n d o- i^nned o r c o n t r o l l e d b y p e r s o n s o t h e r t h a n a n y o f t h e S e t t l i n g J I > e £ i 2 n d a n t s , 
S e t t l l i n j . - ; O Sc t^A I I > e f e n d a n t s s h a l l u s e b e s t e f f o r t s t o s e c u r e frcan-i s u c h p e r s o n s a n a g r e e m e n t t o 
allovw^ t l t e s a m p l i n g o f s u c h r e s i d e n t i a l ^ v e l l s . 
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